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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 


Plaintiff, 
v. 


ALL OF SQUARE 59 IN THE CITY 


) 

) 

; District Court 
OF WASHINGTON, DISTRICT OF 

) 

) 


Docket No. 4-61 


COLUMBIA, KINGDON GOULD, 


et al AND UNKNOWN OWNERS 
Defendants 


DOCKET ENTRIES 
Proceedings 


Complaint, jury demand; exhibit B; filed. 
Notice of condemnation; filed. 


Answer: Motion of defts. Kingdon Gould, Jr., Mary T. Gould 
and Dominic Antonelli, Jr. to dismiss or in alternative motion 
to advance for trial; c/s 4/10/61; P. & A. M.C.| App. Wilkes 
and Artis; filed. 


Motion of plff. to strike defts. ans.; motion to dismiss and 
motion to advances for trial; c/m 4-27-61; P & A; M.C.,; filed. 


Order to draw & empanel jury on 6-16-61 McGarraghy, J. 
Order setting date of trial on 6-19-61 N/AC; McGarraghy, J. 


Motion of pltff. to reconsider advancing trial date, c/m 5-16-61; 
MC 5-16-61; filed. 


Order joining additional parties defendants, Wm. H. Dyer, 
Trustee, Thornton W. Owen, trustee, Junior F. Crowell, Geo. 
P. Plummer, trustee, Harry L. Rust, trustee, Margaret C. 
Hines, trustee, Rigel O. Belt, trustee, J. Ninian Beall, trustee, 
William B. Ingersoll, Robert L. Freeman, trustee, A. Baron, 
Leo A. Walshe, trustee, Bart J. Walshe, trustee, The Associated 
Sulpicians of the United States, Harry J. Kane, Jr., trustee, 
Frank Paroni, trustee, Treasurer of the Home Building Associa- 
tion, Charles L. Norris, Jr., trustee, Paul M. Segal, Rena G. 
Segal, Osborn S. Belt, trustee, Brian H. Bailey, trustee, James 


Date 
1961 


May 19 
(Cont'd.) 


May 19 
June 6 


June 12 


June 12 


June 12 
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Proceedings 

(Continued) 
F. Reilly, trustee, John F, Donahue, trustee, Helen Claire 
Donahue, Ellis L. Lyon, trustee, Angelo A. Puglisi, trustee, 
Nellie L, Williams, Frank W. Marsalek, trustee, Paul E. 
Reges, Elizabeth Ann Reges, Wm. N. Grimes, trustee, John 
R. Neale, trustee, Mary Elizabeth Campbell Kinsey, Frances 
Roache, individually and as trustee, Home Building Associa- 
tion, Bernard E. Roache, trustee, Rhea Radin, individually 
and as trustee, John Claude Coppinger, trustee, Paul P. 
Stewart, Gertrude H. Stewart, Modesto Lucero, Idella K. 
Lucero, Richard H. Sanger, Marion C. Sanger, Earl W. Farr, 
Jr., trustee, George M. Carpenter, trustee, George Robe zynski, 
Leo M. Bernstein, trustee, Marin L. Zuesse, trustee, Walter 
Miller, trustee, Guardian Federal Savings and Loan Associa- 
tion, John J. McCarthy, trustee, John R. Lynch, trustee, Harry 
Kay, trustee, National Savings & Trust Co., trustee, The Riggs 
National Bank of Washington, D.C., J.C. Chatel, trustee, Joe 
C. Newcomer, trustee, Leonard B. Phillips, Jean A. Wolfe, 
William Sher, trustee, Emil Halle, trustee, Esther Eden, 
Frederick P. Picard, 3rd, Shoana E. Picard, Jacob Sandler, 
trustee, Leonard B. Meyers, trustee, Sylvia M. Gold, Mildred 
N. Rudd, Gertrude Novick, Ann Mae Fishman, Mortimer James 
Folston, Helen L. Antonelli, John J. Sexton, Vincent L. Toomey, 
Jr. Chaterine T. Brown, James E. Toomey, Thomas Murray 
Toomey, John J. Toomey, Robert J. Toomey, Paul E. Rugers, 
lla Rugers, Edmund H. Feldman, trustee, Daniel E. Clarke, Jr. 
trustee, Eva Gittleson, American Security and Trust Co., 
trustee, Rives D. Webb, Fannie G. Webb, Alten and Co.; Mc- 
Garraghy, J. 


Order continuing trial date from 6/19/61 to 6/26/61; McGar- 
raghy, J. 

Appearance of Jacob Sandler and Leonard B. Meyers, in P,P. 
as defts., c/m 6-4-61; filed. 


Motion of Fifteen, Inc. for leave to intervene & to be substituted 
in place of Leonard B. Phillips; Affidavit; Exhibit (1) P@A 
c/m 6-8-61; filed. 


Order granting motion of Fifteen, Inc., to be substituted in place 
of Leonard B. Phillips; McGarraghy, J. 


Appearance of Wilkes & Artis & J. Hampton Baumgartner, Jr. 
as counsel for the following defts. Thornton W. Owen, trustee, 
Rigel O. Belt, trustee, J. Minian Beall, trustee, William B. 
Ingersoll, Robert L. Freeman, trustee, A. Baron, Frank Paroni, 
trustee, Osborn S. Belt, trustee, Brian H. Bailey, trustee, 
James F. Reilly, trustee, John F. Donahue, trustee, Helen 
Claire Donahue, Ellis L. Lyon, trustee, Angelo A. Puglisi, 


Date 
1961 


June 12 
(Cont'd.) 


June 14 


June 16 
June 16 
June 16 


June 20 


June 24 


June 26 
June 27 


June 28 
June 28 


Proceedings 


trustee, Nellie L. Williams, Frank W. Marsalek, trustee, Paul 
E. Reges, Elizabeth Ann Reges, Gertrude H. Stewart, Modesto 
Lucero, Idelia K. Lucero, Marin L, Zuesse, The Riggs National 
Bank of Washington, D.C., Joe C. Newcomer, trustee, Wm. N. 
Grimes, trustee, John R. Neale, trustee, Mary Elizabeth 
Campbell Kinsey, Frances Roache, Individually and as trustee 
Bernard E, Roache, trustee, Rhea Radin, individually and as 
trustee, John Claude Coppinger, trustee, Paul P. Stewart, Jean 
A. Wolfe, William Sher, trustee, Emil Halle, trustee, Esther 
Eden, Frederick P. Picard, 3rd, Shoana E. Picard, Helen L. 
Antonelli, John J, Sexton, Vincent L. Toomey, Jr., Catherine 
T. Brown, James E. Toomey, Thomas Murray Toomey, John 
J. Toomey, Robert J. Toomey, Paul E. Rugers, Da Rugers, 
Edmund H. Feldman, trustee, Daniel E. Clarke, Jr., trustee, 
American Security & Trust Co., trustee, Alton! and Co., Eva 
Gittleson, Richard H. Sanger, Marion C. Sanger, George 
Rubczynski, Leonard B. Meyers, trustee, Jacob Sandler, 
trustee, Mortimer James Folston; filed. 


? 


Appearance of Wilkes & Artis as attorneys for Wm. H. Dyer, 
trustee, Junior F, Crowell, Geo. P. Plummer, trustee, Harry 
L. Rust, Trustee, John J. McCarthy, trustee, Leo A. Walshe, 
trustee, Bart J. Walshe, trustee, Sylvia F, Gold, Mildred N. 
Rudd, Rives D, Webb, Fannie G. Webb, The Associated Sul- 
picians of the United States and Ana Mae Fishman; filed. 


Jury empanelled (Rep. Ida Z. Watson); McGarraghy, J. 
Oath of Jurors 


Order appointing jury and setting date of trial on 6-26-61; 
McGarraghy, J. 


Appearance of Wilkes & Artis as attys. for Earl 
George M. Corpenter & Gertrude Novick, c/m 


W. Farr, Jr., 
6-19-61; filed. 


Appearance of Wilkes & Artis, J. Hampton Baumgartner as 


atty's for Harry Kay, trustee, National Savings 


and Trust Co. 


trustee, & Charles L. Norris, trustee, & Paul M. Segal, 


c/m 6-22-61; filed. 


Trial begun; respited to 6/27/61 (Rept'd: Ida Z. 
McGarraghy. J. 


Trial resumed - same jury - respited to 6-28-6 
Maher); McGarraghy, J. 


Trial resumed; same jury (Rep. Ida Z. Watson); 
Verdict of jury. 


Watson) 


1 (Rep. J. 


McGarraghy, J. 


Date Proceedings 
1961 


June 28 Instruction of pltff. to jury (15). 
June 28 Instructions of deft. to jury (12). 
June 30 Judgment for payment as to Square 59; McGarraghy, J. 


July 12 Official Transcript of testimony; June 27, 1961 (Reporter 
Jack Maher) 


July 14 Official transcript of testimony (Testimony of Witnesses) 
V. 1, pp. 1-125, June 26, 1961; Rept'd: Ida Z. Watson (Court 
copy); filed. 


July 26 Appearance of Friedlander & Melrod as attys. for Leo M. 
Bernstein, Tr., Marin L. Zuesse, Tr., & Walter Miller, Tr; 
filed. 


Aug. 28 Notice of Appeal of deft. Kingdon Gould & Dominic Antonelli, 
Jr. Deposit by Wilkes $5.00. Copy mailed to James V. Welch; 
filed. 


Sep. 5 Order dismissing jury and establishing compensation of jurors; 
Hart, J. 


Sep. 12 Cost bond on anpeal of Kingdon Gould, Jr., Mary T. Gould and 
Dominic Antonelli with Hartford Accident and Ind. Co. in 
amount of $250.00 approved (Fiat) Youngdahl, Jr. 


[Filed March 16, 1961] 
COMPLAINT 

1. This is jan action of a civil nature brought by the United States of 
America at the request of the General Services Administration for the 
taking of property under power of eminent domain and for the ascertain- 
ment and award of just compensation to the owners and parties in interest. 

2. The authority for the taking is the Act of August 1, 1888 (25 Stat. 
357, c. 728), as amended, the Act of March 1, 1929 (45 Stat. 1415; District 
of Columbia Code, Secs. 16-619 to 644), the Federal Property and Adminis- 
trative Services Act of 1949, approved June 30, 1949 (63 Stat. 377), as 
amended, the Act of March 28, 1960 (74 Stat. 9), and the Departments of 


State and Justice, the Judiciary, and Related Agencies Appropriation Act, 
1961, approved August 31, 1960 (74 Stat. 555, 561). 


3. The use for which said land is taken is as a site for the Pan 
American Health Organization Building. | 
4. The interest in the property to be acquired is an estate in fee 
simple absolute, together with all buildings and improvements thereon, 
all appurtenances thereto, and together with all right, title and interest 
of the owners in and to all streets, roads, avenues, alleys, alleyways 
and rights of way abutting or in anywise appertaining to the property, 
subject, however, to the right of the owners of public utility facilities, 
if any, upon, over or under the land, to remove such facilities. 
5. The property to be taken, lying and being in the City of Washing- 
ton, District of Columbia, is described as follows: 
All of Square 59 in the City of Washington, District of 
Columbia, bounded on the northeast by Virginia Avenue, 


Northwest, on the east by 22nd Street, Northwest, on the 
south by E Street, Northwest, and on the west by 23rd 
Street, Northwest, comprised of Lots 6 through 9, in- 


clusive, 11 through 19, inclusive, 49 through 56, inclu- 
sive, 58 through 69, inclusive, lots 800 through 808, 
inclusive, Lots 813, 815, 816, 817, 818, 820, 821, 822 
and 823, and the public alleys within the exterior bound- 
aries of Square 59, as shown on Plat S. O. 45227, dated 
June 29, 1959, prepared in the Surveyor's Office of the 
District of Columbia, copy of which is attached, and 
designated as Schedule "B."' 
6. The persons having or claiming an interest in the property whose 
names are now known are: 


Kingdon Gould, Jr. 
1719 DeSales Street, N.W. 
Washington, D. C. 


Mary T. Gould 
1719 DeSales Street, N.W. 
Washington, D. C. 


Dominic Antonelli, Jr. 
1719 DeSales Street, N.W. 
Washington, D. C. 
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7, The District of Columbia may have or claim an interest in the 
property by reason of taxes and assessments due or exigible. 

8. In addition to the persons named, there are or may be others 
who have or may claim some interest in the property to be taken, whose 
names are unknown to the plaintiff and such persons are made parties 
to the action under the designation "Unknown Owners." 

Wherefore the plaintiff demands judgment that the property be 
condemned and that just compensation for the taking be ascertained and 
awarded and for such relief as may be lawful and proper. 


OLIVER GASCH 
United States Attorney 


/s/ James V. Welch 
Attorney, Department of Justice 
Room 6810, U.S. Court House 
Washington, D. C. 


Trial by jury of the issues of just compensation is demanded by 
plaintiff, 


OLIVER GASCH 
United States Attorney 


/s/ James V. Welch 
Attorney, Department of Justice 
Room 6810, U.S. Court House 
Washington, D. C. 


[ Filed March 16, 1961] 


NOTICE 
TO: 


Kingdon Gould, Jr. 1719 DeSales Street, N.W. 
Washington, D. C. 


Mary T. Gould 1719 DeSales Street, N.W. 
Washington, D. C. 


Dominic Antonelli, Jr. 1719 DeSales Street, N.W. 
Washington, D. C. 


You are hereby notified that a complaint in condemnation has hereto- 
fore been filed in the office of the clerk of the above-named court in an 


action to condemn an estate in fee simple in the property described as 


follows, for public use as a site for the Pan American Health Organization 
Building in the City of Washington, District of Columbia, and described as 
follows: 
All of Square 59 in the City of Washington, District of 
Columbia, bounded on the northeast by Virginia Avenue, 
Northwest, on the east by 22nd Street, Northwest, on the 
south by E Street, Northwest, and on the west by 23rd 
Street, Northwest, comprised of Lots 6 through 9, inclusive, 
11 through 19, inclusive, 49 through 56, inclusive, 58 
through 69, inclusive, Lots 800 through 808, inclusive, Lots 
813, 815, 816, 817, 818, 820, 821, 822 and 823, and the 
public alleys within the exterior boundaries of Square 59, 
as shown on Plat S.O. 45227, dated June 29, 1959, prepared 
in the Surveyor's Office of the District of Columbia. 
The authority for the taking is the Act of August 1, 1888 (25 Stat. 
357, c. 728), as amended, the Act of March 1, 1929 (45 Stat. 1415; District 
of Columbia Code, Secs. 16-619 to 644), the Federal Property and Adminis- 
trative Services Act of 1949, approved June 30, 1949 (63 Stat. 377), as 
amended, the Act of March 28, 1960 (74 Stat. 9), and the Departments of 
State and Justice, the Judiciary, and Related Agencies Appropriation Act, 
1961, approved August 31, 1960 (74 Stat. 555, 561). 
You are further notified that if you have any objection or defense to 
the taking of your property you are required to serve upon plaintiff's 
attorney at the address herein designated within twenty (20) days after 
personal service of this notice upon you, exclusive of the day of service, 
an answer identifying the property in which you claim to have an interest, 
stating the nature and extent of the interest claimed and stating all your 
objections and defenses to the taking of your property. A failure so to 
serve an answer shall constitute a consent to the taking and to the authority 
of the court to proceed to hear the action and to fix the just compensation 
and shall constitute a waiver of all defenses and objections not so presented. 


You are further notified that if you have no objection|or defense to the 


taking you may serve upon plaintiff's attorney a notice of appearance desig- 


nating the property in which you claim to be interested, and thereafter you 


shall receive notice of all proceedings affecting the said property. 
You are further notified that at the trial of the issue of just 


compensation, whether or not you have answered or served a notice 


of appearance, you may present evidence as to the amount of the com- 
pensation to be paid for the property in which you have any interest and 
you may share in the distribution of the award of compensation. 

You are further notified that plaintiff has filed a notice of demand 
for a jury trial of the issue of just compensation. 


/s/ JAMES V. WELCH 
Attorney, Department of Justice 
Room 6810, U.S. Court House 
Washington, D. C. 


Dated: March 16, 1961 


[ Filed April 10, 1961] 


ANSWER: MOTION TO DISMISS: AND, IN THE 
ALTERNATIVE, MOTION TO ADVANCE FOR TRIAL 


Come now the defendants, Kingdon Gould, Jr., Mary T. Gould, his 
wife, and Dominic Antonelli, Jr., by their counsel, and as answer pursuant 
to Rule 71A(e) of the Federal Rules of Civil Procedure set forth as follows: 

1. That they are the owners in fee simple of all of the land in the 
District of Columbia known as Square 59, the subject matter of this suit, 
and were such at the time of the filing of the defective complaint herein, 
and continue to own the same free and clear of the attempt by plaintiff to 
file a valid complaint in this proceeding. 

2. That defendants’ objections and defenses to the taking of their 
property and the grounds for the Motion to Dismiss are as follows: 

(a) There is no statutory authority to support this 
attempted taking of defendants’ property. 
(b) Plaintiff, by this action, is attempting, contrary 

to law, to take defendants’ property known as Square 59. 

(c) The authority for the taking recited in the com- 


plaint isinoperative and unconstitutional for the reason 
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that it attempts to take private property from private citizens 
for other than a public use or a public purpose. 

(d) The obvious object of plaintiff in this action is to 
acquire defendants' properties known as Square 59 in the 
District of Columbia, in the name of the United States of 
America, with the pre-determined purpose of conveying 
the same after acquisition by the United States of America 
to parties other than the sovereign government of the United 
States of America. 


(e) The authority for the taking recited in the complaint 


is unconstitutional for the reason that the Government attempts 
| 


to acquire private property in order to immediately) declare 
said property to be surplus and to convey title to same, with- 
out consideration, to an international organization which is 
an adjunct of a number of foreign governments. 
(f) The sum of money appropriated by the Act of August 
31, 1960 has not been deposited into the Registry of the Court 
with a Declaration of Taking and, hence, will lapse, junder the 
provisions of said Act, after June 30, 1961 unless expended 
prior thereto. 
(g) The attempted taking of defendants’ property is not 
in accordance with the several laws involved. 
3. The grounds for the motion to advance are that the government 
has had this matter pending for approximately four (4) years, has had 
$875,000.00 appropriated since August 31, 1960 and is preventing the 
owners from making any use or disposing of their property. 
WHEREFORE, defendants pray that the Court declare and adjudge 
that plaintiff's complaint is void and without any legal force and effect 
whatsoever and that the complaint be dismissed, and that defendants be 
granted such other and further relief as may to the Court appear lawful 
and proper; or in the alternative, defendants pray that this cause be 
set down for immediate trial on the issue of fair market value. 


Of Counsel: [Cert. of Service] WILKES & ARTIS 


By: /s/ James C, Wilkes 
ee de Seeron By: /s/ J. Hampton Baumgartner, Jr. 
* * * 
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[ Filed May 10, 1961] 


ORDER 

This cause came on for hearing before the Court on the 10th day of 
May, 1961, on defendants' motion to dismiss and in the alternative motion 
to advance for trial and on plaintiff's motion to strike defendants’ motion, 
and after consideration of the pleadings and the memoranda of points and 
authorities, and after oral argument by counsel for the respective parties, 
and the Court being of the opinion that the taking in this cause is for a 
public purpose and does not violate constitutional provisions, it is by the 
Court this 10th day of May, 1961, 

ORDERED that defendants' motion to dismiss be and the same is 
hereby denied, and it is further 

ORDERED that plaintiff's motion to strike defendants' motion and 
answer be and the same is hereby denied, and it is further 

ORDERED that this cause be and the same is hereby advanced for 
trial on the 19th day of June, 1961, at 10 o'clock a.m. 


/s/ Joseph C. McGarraghy, Jr. 
JUDGE 


Presented by: 
WILKES & ARTIS 


/s/ J. Hampton Baumgartner, Jr. 
Attorneys for Defendants 


Seen: 


/s/ James V. Welch 
Attorney, Department of Justice 
Attorney for Plaintiff 


[ Filed May 19, 1961] 
ORDER 
This cause came on before the Court on the 18th day of May, 1961, 
for hearing on Plaintiff's Motion to Reconsider Advancing of Trial Date, 
and after oral argument by Counsel for the Plaintiff and for the defendant 
owners, and after due consideration, it is by the Court this 19th day of 
May, 1961, 
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ORDERED that hearing on Plaintiff's Motion to Reconsider 
Advancing of Trial Date be and the same is hereby continued to 10 a.m. 
on the 16th day of June, 1961, in this court, and it is further 
ORDERED that the date set for trial of this cause be and the same 
is hereby continued from the 19th day of June, 1961, to the 26th day of 
June, 1961. 
/s/ Joseph C. McGarraghy, Jr. 
Presented by: eRe 
WILKES & ARTIS 


/s/ J. Hampton Baumgartner, Jr. 
Attorneys for Defendants 


Seen: 


/s/ James V. Welch 
Attorney, Department of Justice 
Attorney for Plaintiff 


[ Filed June 28, 1961] 
VERDICT OF THE JURY 


We, the undersigned members of the jury heretofore) selected, 


impaneled and swornin the above-entitled cause to ascertain, appraise 
and award just compensation for the land condemned and taken in this 

proceeding, do now, upon our oaths, appraise, value and award the just 
compensation for the fee simple title to: 


ALL PRIVATELY-OWNED LAND IN SQUARE 59 


$1,092, 150.00 
Dollars 


IN WITNESS WHEREOF we have set our hands and seals this 28th 
day of June 1961. 


/s/ Walter R. Fry 

/s/ Arthur H. Page, II 
/s/ James M. Suit 

/s/ John F. Bennett 
/s/ Robert W. Wilson 
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[ Filed June 30, 1961] 


JUDGMENT 

Upon consideration of the verdict of the jury returned herein on 
June 28, 1961, awarding compensation for Square 59, as described in 
the complaint filed in this cause on March 16, 1961, it is by the Court, 
this 30th day of June, 1961, 

ADJUDGED, ORDERED and DECREED that the award for Square 59 
be and the same is hereby finally ratified and confirmed; and it is further 

ORDERED and ADJUDGED that the full and just compensation pay- 
able by plaintiff, the United States of America, for the taking of the un- 
encumbered fee simple title absolute in and to the said land, as more 
particularly described in the complaint filed herein, together with all 
improvements thereon and appurtences thereunto belonging, shall be 
and hereby is the sum 9f $1,092, 150.00, inclusive of interest; and it is 
further 

ORDERED and ADJUDGED that upon the payment by plaintiff, the 
United States of America, into the registry of the Court, for the use and 
benefit of all parties entitled thereto, of the said sum of $1,092, 150.00, 
the fee simple title absolute in and to the said land, together with the 
improvements thereon and all appurtenances thereunto belonging, shall 
vest in the United States of America, free, clear and discharged of all 
liens, encumbrances, claims and charges of whatsoever nature, and the 
right to said fund so paid into the registry of the Court shall be vested in 
the persons owning or interested in said land, according to their respective 
estates and interests, and said fund shall take the place and stand in lieu of 
the said land condemned; and it is further 

ORDERED that this case shall remain open for the entry of such 
other and further orders as the Court may deem just and proper. 


/s/ Joseph C. McGarraghy 
JUDGE 
Presented by and consented to: 


/s/ James V. Welch 
Attorney, Department of Justice 


Seen: /s/ James V. Welch 
/s/ J. Hampton Baumgartner, Jr., Atty. for deft. 
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[ Filed August 28, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 28th day of August, 1961, that Defendants 
Kingdon Gould, Mary T. Gould, and Dominic Antonelli, Jr., hereby appeal 
to the United States Court of Appeals for the District of Columb ia from 


so much of the judgment of this Court entered on the 30th dayjof June, 


1961 as reads that the compensation awarded is "inclusive of interest," 


i.e., that does not provide for payment of interest on the award in favor 


of Defendants against said Plaintiff United States of America. 
WILKES & ARTIS 


By: /s/ J. Hampton Baumgartner, Jr. 
Attorney for Defendants Gould, 


Gould, and Antonelli 
500 Tower Building 
Copy for: Washington 5, D.C. 


James V. Welch, Attorney 
Department of Justice 
Rm. 6810, U.S. Courthouse 
Attorney for Plaintiff 


[ Filed October 20, 1961] 
PRAECIPE FOR THE CLERK 


Comes now the United States of America, by its undersigned 


attorney, and deposits into the registry of the court the sum of 


$1,092, 150.00 


in satisfaction of the judgment entered as to the property included in Square 


59, as described in the complaint filed in this cause. 


UNITED STATES OF AMERICA 


By: /s/ James V. Welch 


Attorney, Department of Justice 


Received Check No. 6,322,858, 
dated October 19, 1961, in the 

sum of $1,092, 150.00, this 20th 
day of October 1961. 
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[ Filed October 20, 1961] 


PETITION FOR PAYMENT OF 
MONEY AWARDED BY JURY 


Your petitioners, KINGDON GOULD, JR., MARY T. GOULD and 
DOMINIC ANTONELLI, JR., respectfully represent to the Court that they 
are the former owners of all the private property in this proceeding in 
Square 59, as more particularly described in the complaint; that on March 
16, 1961, the complaint was filed by the United States of America for the 
ascertainment of just compensation for said private property; that trial 
was had and the jury awarded as just compensation for the property the 
sum of $1,092,150.00; that the award was ratified and confirmed by the 
Court and on June 30, 1961, judgment was entered thereon; that on October 
20, 1961, the United States of America deposited the sum of $1,092, 150.00 
in the registry of this Court whereupon the fee simple title to said property 
vested in the United States of America. 

The parties to this petition warrant that they have the exclusive 
right to the compensation herein, excepting the interests of persons or 
corporations having liens or encumbrances of record and unpaid taxes 
and assessments, if any; and that no other party is entitled to the com- 
pensation hereinior any part thereof by reason of any unrecorded agree- 
ment. 

Petitioners agree to account to the United States of America for all 
rents collected from the parties in possession of said property from the 
date title vested in the United States of America, and further authorize 
the Lawyers Title Insurance Corporation of Richmond, Virginia, at settle- 
ment to deduct from the award of just compensation as herein mentioned 
the rents due and owing to the United States of America, as aforesaid, and 
to pay over said amounts to the United States of America. 

WHEREFORE, the premises considered, your petitioners pray: 

1. That an order be entered herein directing the Clerk of this 


Court to draw his check, forthwith upon the entry of said order, against 


the funds deposited in the registry of the court as aforesaid in the sum 
of $1,092, 150.00, payable to the order of KINGDON GOULD, JR., MARY T. 


GOULD and DOMINIC ANTONELLI, JR., and deliver the same to the 


Lawyers Title Insurance Corporation of Richmond, Virginia; t 


hat said 


petitioners shall endorse said check while in the hands of said title com- 


pany and that said title company shall, out of the proceeds thereof, pay, 


Satisfy and discharge all taxes and assessments due on said property on 


October 20, 1961, and all liens, charges and encumbrances of 


nature existing thereon, and rents due and owing to the United 


whatsoever 


States of 


America as heretofore mentioned, and the balance, if any, pay over to 


your petitioners. 
2. And for such other and further relief as to the Court 
just and proper. 
/s/ Kingdon Gould, Jr. 
/s/ Mary T. Gould 
/s/ Dominic Antonelli, Jr. 
[Jurat dated October 20, 1961] 


[ Filed October 20, 1961] 


may seem 


ORDER FOR PAYMENT OF MONEY AWARDED BY JURY 

Upon consideration of the petition of KINGDON GOULD, JR., MARY 
T. GOULD and DOMINIC ANTONELLI, JR., filed herein on October 20, 
1961, and it appearing to the Court that on June 30, 1961, judgment was 


entered against the plaintiff, the United States of America, deposited into 


the registry of this Court the sum of $1,092, 150.00, for all private property 


in Square 59, as more particularly described in the complaint, 
fee simple title to said property vested in the United States of 
it further appearing that petitioners are the parties entitled to 


deposited into the registry of the court, as aforesaid, and that 


whereby the 
America; and 
the sum 


said petitioners 


have stipulated in and by said petition that the check to be issued for the 


amount of said deposit shall be delivered to a certain title company and 


endorsed while in its possession in order that all taxes, assessments, liens 


and encumbrances may be duly satisfied and discharged out of 


the 
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proceeds thereof, and that said petitioners have further agreed to account 
to the United States of America for all rents collected from the parties 
in possession of said property from the date title vested in the United 
States of America and have authorized the Lawyers Title Insurance 
Corporation of Richmond, Virginia, at settlement, to deduct from the 
award of just compensation as herein mentioned the rents due and owing 
to the plaintiff, as aforesaid, and to pay over said amounts to the plaintiff, 
and the balance, | if any, paid over to said petitioners, it is by the Court 
this 20th day of October, 1961, 

ORDERED that the clerk of this court draw his check, forthwith upon 
the entry of this order, against the funds deposited in the registry of this 
court as aforesaid to the order of KINGDON GOULD, JR., MARY T. GOULD. 
and DOMINIC ANTONELLI, JR., in the amount of $1,092, 159.00 as just 


compensation for all the private property, as designated above, as 


’ 


awarded in this cause and deliver said check to the Lawyers Title Insur- 
ance Corporation of Richmond, Virginia; that said petitioners shall en- 
dorse said check while in the hands of said title company, and that said 
title company shall out of the proceeds thereof pay, satisfy and discharge 
all taxes and assessments due on said property on October 20, 1961, and 


all liens, charges, and encumbrances of whatsoever nature on said 


property, and rents due and owing to the United States of America, as 


heretofore mentioned, after which the balance, if any, shall be paid by 
said title company to the petitioners herein. 


/s/ George L. Hart, Jr. 
JUDGE 


Presented by and consented to: 


/s/ James V. Welch 
Attorney, Department of Justice 
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1. In a condemnation action brought by the United States of 


America to acquire an estate in fee simple in an entire square of land in 
the District of Columbia in order that the United States might thereafter 
convey said land to the Pan American Health Organization, in which 
action, although a substantial sum had been appropriated beforehand, the 
United States did not file a declaration of taking or deposit any money 
into the Registry of the Court until all of the funds had been appropriated 
by Congress some months after the judgment, did the lower court err in 
rendering a judgment which did not provide for interest from the date of 
the entry of the judgment or, in the alternative, for an amount such as 
would be the full equivalent of the value of the property as|found by the 


jury on the day upon which the award is actually paid to the owners ? 


2. In a condemnation case does a judgment against the United 
States which fails to provide for interest satisfy the ''just compensation" 
requirement of the Fifth Amendment to the Constitution where several 
months elapse between the fixing of the value by the jury and payment of 
the award by the Government, and where simple interest on the value 
fixed far exceeds the profits of possession? 
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For The District Of Columbia Circuit 


No. 16,673 


KINGDON GOULD, et al., 
Appellant 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRIZT COURT FOR THE DISTRIST OF COLUMSIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from so much of a final judgment of the United 
States District Court for the District of Columbia as did not include 
interest, which judgment finally ratified and confirmed the verdict of a 
condemnation jury which had fixed the compensation payable by the United 
States for the taking of the unencumbered fee simple absolute title to a 


square of land located in the District of Columbia. The judgment of the 


trial court fixed this award as the amount determined by the jury "inclu- 


sive of interest." 
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This judgment was entered on the 30th day of June, 1961. Notice 
of Appeal was filed on the 28th day of August, 1961. This court has juris- 
diction of this appeal pursuant to the provisions of Section 20 of the Act 
of March 1, 1929 (45 Stat. 1420, ch. 416, Title 16, Sec. 638, D.C. Code, 
1951 Edition), and Section 48 of the Act of October 31, 1951 (65 Stat. 726, 
ch. 655), as amended by Section (e) of the Act of July 7, 1958 (72 Stat. 
348, Title 28, United States Code, Section 1291). 


STATEMENT OF CASE 


This is an action brought to condemn a square of land in the Dis- 
trict of Columbia located in the section known as Foggy Bottom, imme- 
diately north of the new State Department Building, and bounded by 23rd 
Street, E Street, 22nd Street, and Virginia Avenue, N. W. The plaintiff 
below, the United States of America, alleged in its complaint (Complaint, 


J.A. 4) that it was taking the land and all improvements under its power 


of eminent domain as the site for the Pan American Health Organization 
Building. The estate condemned was the fee simple absolute title together 
with all interest whatsoever of the former owners. 

The authority for the taking was alleged to be: (a) the Act of 
August 1, 1888 (40 U.S.C. 257 and 258); (b) the Act of March 1, 1929 (Sec- 
tions 16-619 through 644, D. C. Code, 1951 Edition), the Act for the Ac- 
quisition of Land in the District of Columbia for Use of the United States; 
(c) The Act of June 30, 1949 (40 U.S.C. 471 through 492), the Federal 
Property and Administrative Services Act of 1949; (d) the Act of March 28, 
1960 (74 Stat. 9), the Joint Resolution Authorizing Purchase of Certain 
Property in the District of Columbia and Its Conveyance to the Pan Ameri- 
can Health Organization for Use as a Headquarters Site; and (e) the Act of 
August 31, 1960 (74 Stat. 555, 561), the Department of State and Justice, 
Judiciary and Related Agencies Appropriation Act of 1961. 


The latter act, the State and Justice Appropriation Act of 1961, 


appropriated $875,000 for necessary expenses of acquiring a site for the 
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Pan American Health Organization office building. This money was 
available to the Government, but not deposited in the Registry of the 
Court during the pendency of this action. It was apparently later used to 
partially satisfy the judgment from which this appeal is taken. 


The complaint was filed on March 16, 1961 (Complaint, J.A. 4). 
Service was speedily obtained on the defendants, the appellants here. 


The defendants answered that they were owners of all the property in the 


entire square (Answer, J.A. 8). The owners assisted in getting service 
on all the mortgage noteholders. The judge advanced the case for imme- 
diate trial because the Government refused to deposit the $875,000 that 
had been appropriated. The trial on the issue of just compensation was 
held before a condemnation jury of five men as provided by local law. 
After the jury had viewed the property, testimony of expert witnesses for 
the Government and for the owners took place over a period of three days, 
and on June 28, 1961, the jury returned a verdict awarding the owners 
$1,092, 150.00 for all the property in the square (Jury Verdict, J.A. 11). 

In accordance with the procedure set up in the local law, the presiding 
judge, Judge McGarraghy, on June 30, 1961, entered a judgment finally 
ratifying and confirming the jury award and ordering that the amount pay- 
able by the plaintiff, the United States of America, for the unencumbered 
fee "shall be and hereby is the sum of $1,092,150.00 inclusive of inter- 
est * * *" (Judgment, J.A. 12). On August 28, 1961, defendant-owners 
noted this appeal from so much of the judgment as did not provide for 
interest (Notice of Appeal, J.A. 13). 


On October 20, 1961, the Government, by praecipe, deposited the 
entire amount of $1,092,150.00 at one time into the Registry of the Court 
(Praecipe, J.A. 13). On the same day, on the petition of owners (Petition, 
J.A. 14), the Court signed an order directing the Clerk of the Court to 
draw a check in the same amount to the order of Kingdon Gould, Jr., 
Mary T. Gould, and Dominic Antonelli, Jr., the appellants here (Order 
For Payment of Money, J.A. 15), and turn it over to a local title company. 
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It was received by the owners about a week later. The mortgages on the 
property were approximately $700,000. Interest on the balances due on 
the mortgages continued to be an obligation of the owners until the very 
day these notes were paid. In the normal course of events this case 
would still be awaiting trial. 


STATUTES, TREATIES, AND REGULATIONS 


Because the statutes are numerous, these will be set out ina 


separate appendix. 


STATEMENT OF POINTS 


1. In a condemnation action the trial court erred as a matter of law 
in including in its judgment and order confirming a jury verdict a provi- 
sion that the award fixed by the jury should be "inclusive of interest," 
rather than ordering that such award bear interest. 


2. The trial court erred in awarding the net sum as determined by 
the jury which did not reflect any recompense for the delay in paying the 
money to the owners and in not awarding to the owners an amount suffi- 
cient to produce the full equivalent in money value equal to the value of 


the property on the date when the judgment was actually paid. 


3. The filing of the complaint in a condemnation action puts such a 
cloud over the rights of the owners of the fee that they are effectively 
deprived of all ability to exercise the rights usually incident to ownership 
and hence the judgment should award to the owners such additional sum 
as will more nearly make them whole, as is required by the Fifth Article 
of Amendment to the Constitution, when there is a substantial period of 
delay between the date this cloud was put on the property and the date of 
the actual payment of the money by the government to the owners. 


4. The local condemnation statute under which this action was 
brought contemplates that interest should be allowed on the judgment from 
the date of its entry to the date of its satisfaction. 


4) 
SUMMARY OF ARGUMENT 


The trial court erred in entering a judgment fixing the amount to 
be awarded to the owners as just compensation for the taking of their 
property at the same amount as the jury verdict "inclusive of interest" 
in a case where it was clear to the court that the Government was not in 
a position to satisfy the judgment immediately. The owners should be 
awarded an amount in addition to the figure fixed by the jury to recom- 
pense them for the delay in payment to them of the amount of approxi- 
mately $1,100,000. The owners should receive an amount |equal to the 
amount fixed by the jury verdict plus an amount to pay them for the delay 
in its payment to them by the Government. This is all the, more proper 
in an instance where the Government had $875,000 appropriated even 
before it brought the action, but did not deposit this amount in court in 
order to partially satisfy the judgment. Several Circuit Courts of Appeals 
have allowed an additional sum to be paid the owners in such a situation. 


Courts have consistently held that the requirement of just com- 
pensation in the Fifth Amendment to the Constitution means that the 


owners should be put in as good a position pecuniarily as if their property 


had not been taken from them. To put a cloud on the title of the owners by 
filing a condemnation action and not paying the iudgment for a considerable 
time after the entry of the judgment, ties the owners' hands and takes from 
them a property right without paying them just compensation therefor. The 
mere fact that the owner is required to retain possession should not pre- 
clude him from receiving interest in an instance where the Government 
could have elected to file a declaration of taking, but saw fit not to do so. 
In the meantime, the owners were required to pay taxes and make pay- 
ments on the mortgages as they became due and it is no answer to say 

that the rents and profits, whatever they may be, from the |property 
recompense the owners for the delay. 


The Court should at least have retained jurisdiction of the question 
of what additional payment the owners should receive rather than have 
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entered a judgment which fixed the award at exactly the same amount as 


the jury verdict "inclusive of interest" until the time of payment. 


The owners are willing to have such an accounting in which any profit 
they received meanwhile from the property would be deducted from the in- 
terest due them. They hereby are willing to make tender of any profits in 
exchange for the interest. 


The amount recoverable should be just compensation and not inade- 
quate compensation. The owners should receive the value of the property 
at the time of the taking plus such an additional amount as will produce the 
full equivalent of that value paid contemporaneously with the actual payment 
and taking. A good measure of this amount is interest and the court should 
have allowed it at the local statutory rate. 


The Act for the Acquisition of Land in the District of Columbia for 


Use of the United States does contemplate the payment of interest in a situa- 
tion such as is present here. The section of that Act pertaining to judgments 
provides that judgments shall be paid in the same manner, except with re- 
spect to interest, as judgments rendered by the Court of Claims against the 
United States. But normally judgments against the United States in the Court 
of Claims do not bear interest. Therefore, a judgment obtained against the 
United States under this section of the law should provide for interest. This 
was the clear intention of the Act. There has been no ruling by this or any 
other court interpreting this provision of law. Only by holding that the own- 
ers should receive an amount to recompense them for the delay in receiv- 
ing the judgment awarded to them will the owners be made whole and re- 


ceive the just compensation required by the constitution. 


The term "just compensation" cannot have two meanings in the iden- 
tical situation. If the Government had filed the declaration of taking, the 
owners would have gotten interest at 6% on the balance from the date of the 
filing the deposit. When the Government refused to deposit this money,the 
statute cannot intend that the-owners get paid a different amount. This 
would be giving the Government the right finally to determine what is just 
compensation. The Constitution prohibits such an event happening. 
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ARGUMENT 
I 


THE TRIAL COURT ERRED IN ENTERING A JUDG- 
MENT FIXING AS THE AMOUNT TO BE AWARDED 
THE OWNERS THE SAME AMOUNT AS THE JURY 
VERDICT AND NOT INCLUDING INTEREST 


In this condemnation action brought by the United States under its 
powers of eminent domain, the statutory condemnation jury returned its 
written verdict on the form provided awarding the owners $1 ,092 150.00 
as just compensation for the fee simple title taken (Jury Verdict, J.A. 11). 
Two days later the judge who presided at the trial oy ratified and con- 
firmed that verdict and entered his judgment and order fixing the full 
compensation due to the owners as the same sum, namely $1 ,092 150.00, 
"inclusive of interest" (Judgment, J.A. 12). 


Before filing the action on March 16,1961, the United States already 
had $875 000.00 which Congress directed should be used in acquiring this 
site. 2 It was necessary for the United States Government to include in the 
Supplemental Appropriation Act of 1962 an item to obtain the balance of the 
funds to satisfy the judgment.” This money was eventually appropriated 
and paid into court on October 20, 1961 (Praecipe, J.A. 13); and on the same 
day an order was entered directing payment of the money to the owners 
(Order for Payment, J.A. 15). 


It is the position of the appellant-owners that the judgment entered 
by the Court on June 30, 1961, should not have provided that the amount of 
the just compensation due to the owners for the taking of their property was 
the identical sum awarded to them by the jury in an instance where the court 
knew that the Government could not immediately pay such a| judgment, but 
had to wait some time for the balance of such funds to be appropriated by 


= 
Sec. 11 of the Act of March 1, 1929, 45 Stat. 1418, Sec. 16-629,|D.C. Code. 1951 Ed. 
Sec. 15 of the Act of March 1, 1929, Sec. 16-633, D.C. Code 1931 Ed. 
Sec. 18 of the Act of March 1, 1929, Sec. 16-636, D.C. Code 1951 Ed. 


Act of August 31, 1960, 74 Stat. 555 at 561. 


2 
3 
4 
5 


Act of September 30, 1961, 75 Stat. 733. 
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Congress. The judgment should have borne interest from the date of the 
judgment until the date the money was deposited into the Court. It would 
have even been appropriate to have awarded the owners interest on the 
amount of the jury verdict from the date of the effective taking of the prop- 
erty, namely, the date the complaint was filed, March 16, 1961. 


In general, the statutory interest rate allowed upon judgments in the 


District of Columbia is 6% per annum. 2 On this judgment, interest between 


the date of the judgment on June 30, 1961, and the date of the payment into 
court on October 20, 1961, amounts to approximately $20,030.00. If the 
owners are lawfully entitled to receive interest from the date of the filing 
of the condemnation, this amount is approximately $39,130.00. 


Whether this amount be called "interest" or any other term, it should 
be paid to the owners for their being forced to wait from the time of the ef- 
fective taking of their property until such time as the Government accumu- 
lated the money with which to pay them. Interest should be allowed for 
withholding from the owners the funds which they were entitled to receive 
promptly in all fairness, equity, and justice. Particularly is this true where 
the amount involved is of such magnitude. The just compensation required 
by the Fifth Amendment should reflect the true value of the money equiva- 
lent to the value of the land on the date the money is finally paid to the own- 
ers, The appellants have been deprived of the practical use of their private 
property and they are entitled to recompense for that period of time before 
the Government finally deposits funds to satisfy the judgment. According 
to the terms of the judgment entered by the trial court, the hands of the 
owners were tied and they were in effect required to sit by and do nothing 
until such time as the United States at its pleasure accumulated adequate 
funds to meet the judgment. 


Particularly should this be true in an instance such as this where the 
Government had on hand for this purpose $875,000 even prior to instituting 
the action. This amount had been appropriated by Act of Congress. These 


: Act of March 3, 1901, 31 Stat. 1377, ch. 854, Sec. 28-2701, D.C. Code, 1951 Ed. 
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funds the Government could have used to partially alleviate the plight of 
the owners. But, for some reason, best known to itself, the Government 
refused to use this money to file a declaration of taking. It made the own- 


ers wait until the entire amount had been appropriated. 


Several cases have allowed recovery of interest from the time of the 
award up to the time the Government pays the money into the Registry of 
the Court. Among these cases, one of the earliest and most prominent is 
United States v. Sargent, 162 Fed. 81 (8 C.C.A. 1908), writ of error dis- 
missed, 215 U.S. 618, 54 L. Ed. 351, 30 S. Ct. 410. Inthe Sargent case the 
Court entered an order confirming a report of the commissioners that pro- 
vided that the United States should pay interest on the award. The Govern- 
ment took exception to the allowance of interest on the ground that in the 


absence of a stipulation to pay interest or a statute allowing it, interest 


could not be recovered against the United States and this was the question 


on appeal. The Court however overruled the exception, allowed the interest, 


and disposed of the contention of the Government saying -- 


"* * * Tt is upon or in analogy with this principle 
that the United States contends that interest upon the 
amount of the award in this case should not have been al- 
lowed. We are unable to agree with this contention. There 
is a great difference between the assertion of a claim or 
account against the United States by a person who possesses 
it and a proceeding of this kind instituted by the United 
States. This proceeding, instead of one to collect an account 
or claim against the United States, is an adversary pro- 
ceeding instituted by the United States against owners of 
land to take it from them. The landowners are not plain- 
tiffs prosecuting claims, but defendants resisting a pro- 
ceeding to deprive them of what is theirs until a condition 
precedent is fulfilled. Mason City R. R. Co. v. Boynton, 

204 U.S. 570, 27 Sup. Ct. 321, 51 L.Ed. 629. The exercise 
of the right of eminent domain is a prerogative of sovereign- 
ty in this country, but it is subject to the condition imposed 
by the Constitution of paying 'just compensation therefor.' 


"* * * They can only fix it as of the time they act. 
They cannot say what it will be at any indefinite time in the 
future. The value may for many reasons change, and the 
rental value may be materially affected by the tenure lof the 
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“owner rendered uncertain by possible protracted litiga- 
tion. Considerations like these doubtless prompted the 
Legislature of the state to provide that the amount of the 
award should bear interest until paid as the best and fair- 
est available method of providing against the possible con- 
Sequences just suggested. Without holding that the re- 
quirement for payment of interest is one of the 'modes of 
proceeding’ which, by section 2 of the act of August 1, 1888, 
is made compulsory upon the courts of the United States, we 
are satisfied to conform to it as a palpably fair and reason- 
able method of performing the indispensable condition to the 
exercise of the right of eminent domain, namely, of making 
‘just compensation’ for the land as it stands, at the time of 
taking. 'The time of taking' under the Minnesota statute, 
supra, is when payment is made for it. 'Just compensation’ 
as of that time must be made. * * *' 


In the case of United States v. Savannah Shipyards, Inc., 139 F.2d 953, 
957, rehearing denied 140 F. 2d 863 (5 C.C.A. 1944), the Court had before 
it the problem of the allowance of interest. On the interest question, the 
Court stated that "the proceeding was not under Sec. 258a Title 40 U.S.C.A. 
The United States did not assert in its petition what just compensation was, 
nor did it pay any sum into Court until after judgment," and continued, stat- 
ing with respect to the question of interest, as follows: ''The Court below 
allowed interest on the judgment at the rate of 7 per cent, the legal, non- 


contractual, rate in Georgia, from the time of the taking. The Government 


objected to the inclusion of a rate of interest higher than 6 per cent, and the 
allowance of 7 per cent interest is assigned as error." In ruling on this 
point the Court held that interest should be allowed from the date of the 
judgment to the date it was satisfied, saying 


‘We are of the opinion, however, that the lower Court 
was not justified in allowing interest at the rate of 7 per cent 
on the amount of the verdict from January 3, 1942, until paid. 
It is a matter of common knowledge that 7 per cent is not a 
reasonable rate of interest during the period in question. Ordi- 
narily, interest cannot be collected from the Government ex- 
cept in pursuance of statutory authority, and the maximum 
amount of interest which any Federal statute permits under 
such circumstances is the 6 per cent interest rate allowed 
under the Declaration of Taking Act, Sec. 258(a), 40 U.S.C.A. 
Under the Tucker Act, Sec. 765, 28 U.S.C.A. the rate of 
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"interest on judgments against the United States is fixed at 
4 per cent, but we believe that by Sec. 258(a) of Title 40 
Congress intended to establish a policy of allowing 6 per 
cent interest on judgments in condemnation proceedings. 
The fact that the United States proceeded under other 
statutes should not be taken to mean that the landowner in 
one circumstance could receive only 6 per cent interest 
whereas the landowner in another condemnation proceeding 
by the Government could receive 7 per cent. We think the 
Court erred in allowing interest on the judgment in excess 
of 6 per cent, and the judgment below should be modified 
to that extent, and, as so modified, it should be affirmed.” 


Another case holding to the same effect is United States v. Engeman, 
——— =e 


46 Fed. 898 (E.D.N.Y. 1891). There the Court said, 


"The owners of the property at the same time a ply 
for the insertion in the order of confirmation of a provi- 
sion for the payment of interest from the date of the cbn- 
firmation of the report. The district attorney opposes the 
allowance of interest. In my opinion, however, interest 
should be allowed from the date of the confirmation of|the 
report. The commissioners have ascertained the present 
value of the land to be taken, and the owners of the land 
should have interest on the present value of the land from 
the time when the right of the United States to take the same 
attaches to the time when payment for the land is made, * * *" 


af 


THE CONSTITUTION REQUIRES THAT THE OWNERS 
BE PUT IN AS GOOD A POSITION PECUNIARILY AS 
IF THEIR PROPERTY HAD NOT BEEN TAKEN 


The Supreme Court has held many times that the obligation upon a 
state government or the Federal Government to pay just compensation for 
the taking of property under its power of eminent domain imposes upon it 
the duty to put the owners in as good a position pecuniarily as if their prop- 
erty had not been taken. The owners are entitled to have the /full monetary 
equivalent of the value of their property paid to them. This amount of money 
must be equal to the use value of that money at the time the money is paid 
them. That this is the proper test of "just compensation" as called for in 
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the Fifth Amendment to the Constitution has been many times decided by 
the Supreme Court. To cite but one instance, this was the holding in Phelps 
v. United States, 274 U.S. 341, 344, 71 L.Ed. 1083, 47 S.Ct. 611 (1927). 


This Court can take judicial notice of the fact that the value of money 
and the value of property fluctuate constantly. The cost to the Government 
itself of borrowing money on the money market varies almost from day to 
day. The price at which identical houses are sold will vary from sale to 
sale. These values depend on the various laws of economics, such as the 
law of supply and demand. It would appear that the best way to reimburse 
the owners for the delay between the verdict of the jury and the actual satis- 
faction of the judgment is to allow them a certain sum of money for the de- 
ferred payment ofthe award due them, and this is commonly figured at the 


same rate as the rate of interest in the jurisdiction. ” 


In the case of Brown v. United States, 263 U.S. 78, 68 L.Ed. 171, 44 
S.Ct. 92 (1923) , the owner was permitted to retain possession until the satis- 
faction of the judgment. Under the law of the State of Idaho where said case 
originated, the owner is entitled to interest from the date of the summons 
on the value of the property as fixed in the judgment. The Supreme Court 
affirmed the trial court in allowing interest under this rule. The Court 
said that the mere fact that the owner retains possession should not pre- 
clude him from obtaining interest. It should be noted that under the applica- 
tion of this rule the appellants herein are entitled to interest from March 
16 to October 20, 1961. 


The amount of any rents or profits obtained by the owners after the 
complaint was filed is not set forth in the record before this Court. That 
there were some, be they a gain or loss, is intimated in the final order for 
payment (Order for Payment, J.A. 15), for it recites that the owners agreed 
to account to the United States for all rents collected from any party in pos- 
session which had been collected in advance of the date of the actual passing 


i This rate has been set by law for the interest on the balance awarded in those 
instances where a declaration of taking was filed. Sec. 10 of Act of Mar. 1, 1929 
(Sec. 16-628, D.C. Code 1951). 


of title on October 20. When the Government insists on an accounting of 
rents and profits , following the rule in the Brown case, it should likewise 

be willing to permit the owners to have an additional sum paid to them equal 
to the cost of withholding their money from them for the period from the 
time of the filing of the action, as in the Brown case, or at least from the 
date of the judgment. 


It is really no answer to say that the owners have meanwhile enjoyed 
the rents and profits from their property. In fact the appellants are willing 
to have an accounting made to determine what profits they made in exchange 
for which the Government would then pay them interest after deducting any 
profit. 


The owners lost one of their basic rights -- the freedom of alienation, 
which is guaranteed to them by the Constitution. They could do nothing 
with their land in the way of disposing of it or improving it. |It is even 
doubtful that they could have sold or assigned their right to whatever judg- 
ment they were to receive. Therefore, they lost the principal indicia of 
ownership. They retained only the bare legal title. They were required 
to stay on that property and meanwhile pay the tax bill on the land and im- 
provements and continue to make payments on the substantial outstanding 
mortgages. When they are put in sucha situation, it seems only fair and 
just that the Government should pay to them some amount to reimburse 
them for the expense of the use of their money during the delay in making 


payment to them. This sum we contend should be equivalent to interest. 


In the District of Columbia, the date for the determination of value 
in an instance such as this where there has been no declaration of taking 
filed is the date of the verdict by the jury, see Sec. 14, Act of March 1, 
1929, 45 Stat. 1418, ch. 416, Sec. 16-632, D.C. Code 1951 Ed.| The ruling 
in the Brown case, supra, requires the trial court to include in the judg- 
ment a provision that interest shall run from the date of the jury's verdict, 
and the fact that the owner retains possession pending the satisfaction of 
that award should not preclude his recovery of interest on the amount al- 
lowed as damages for that period. 
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"The amount recoverable was just compensation, 
not inadequate compensation. The concept of just com- 
pensation is,comprehensive and includes all elements, 
‘and no specific command to include interest is neces- 
sary when interest or its equivalent is a part of such 
compensation.' The owner is not limited to the value of 
the property at the time of the taking; 'he is entitled to 
such addition as will produce the full equivalent of that 
value paid contemporaneously with the taking.' Interest 
at a proper rate 'is a good measure by which to ascer- 
tain the amount so to be added.' Seaboard Air Line R. 
Co. v. United States, 261 U.S. 299, 306, 67 L.Ed. 664, 
669, 43 S.Ct. 354." 

Jacobs v. United States, 290 U.S. 13,16, 78 L.Ed. 142, 
54 S.Ct. 26 (1933). 


The appellants believe that the facts in the case of Shoemaker v. 
United States, 147 U.S. 282, 37 L.Ed. 170, 13 S.Ct. (1891) are so different 
as to make that case no precedent for the ruling sought in this matter. 
There are these basic distinctions between the facts in that case and this: 
(1) There the appellants sought to have the Court direct that interest be 
paid them from the time of the mere filing of a map proposing the establish- 
ment of Rock Creek Park; (2) those owners appealing seeking interest did 
not take the money which was made available for them in satisfaction of the 
judgment, but pursued the appeal on the question of interest and let the 
money remain in court and asked the court to direct that interest be paid 
them until such time as they perfected their appeal to the Supreme Court; 
and (3) the case was decided long before the Act of March 1,1929. Inthe 


Shoemaker case, the Supreme Court recognized that there was a certain 


cloud over the property from the time the condemnation action was filed 
and said at page 321, "it is true that, by the institution of proceedings to 
condemn, the possession and enjoyment by the owner are to some extent 
interfered with. He can put no permanent improvements on the land, nor 
sell it, except subject to the condemnation proceedings." 


In the Shoemaker case, the Court after admitting that the filing of the 
condemnation action puts a certain cloud on the property denied the conten- 
tion of the owners that they should be allowed interest on the judgment from 
the time of the filing of the suit until the payment of the funds into Court. 


The Court held this because it felt that the lands had not been withdrawn 
from the possession of the owners and meanwhile they were retaining the 
rents and profits from the property. The Court went on to say that pre- 
sumably these rents and profits would reimburse the property owners for 
the delay in the payment and that the jury award presumably took into ac- 
count an amount equal to reimburse the owners for the delay in obtaining 
their money. In the appellants' opinion, this would be a fallacious argu- 
ment as applied to this case because it would be an unfounded conclusion to 
say that the jury took into account or even knew that there was to be any 
delay in the payment or satisfaction of the amount awarded by them. Had 
the jury known when payment was to be made, it might have|/awarded the 


owners a larger amount. 


Furthermore, if there was some question about whether the income 
from the property would equal the expenses, the Court should not have en- 
tered a judgment precluding all interest but should have reserved decision 


on the matter until evidence on the point was heard. 


The practical effect of the ruling of the trial court here is that several 
months after the jury had determined the just compensation j the owners 
were actually paid much less than that award. They got no funds to reim- 
burse them for withholding the money rightly due them. They meanwhile 


had to pay interest on the money they owed on the mortgages. They were 


forced to pay all taxes. They received no return for the equity capital they 
had invested in the property. In every case where the profits of possession 
are less than the carrying charges (as is the case here), unless the judg- 
ment includes interest any delay in payment emasculates the award. Al- 
though in the instant case the period from the judgment to the date of pay- 
ment is four months, that period would have been much longer if Congress 
had not passed the supplemental appropriation in the closing|days of the 


session. 


Appellants remind the Court that in this case the Government had on 
hand $875,000 which it could have deposited in court at any time after it 
filed the action by way of filing a declaration of taking. or at any time after 
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the judgment it could have used that money in partial satisfaction of the 
judgment. The courts on many occasions have required the Government 
to pay interest in those cases where, after the money was deposited in 


court, the Government froze it by some maneuver which prevented the dis- 


tribution of the funds to the owners. See United States v. 15.03 Acres of 


Land in the Town of Stratford, 253 F. 2d 698 (2 C.C.A. 1958) and United 
States v. 3.71 Acres of Land in Burrough of Queens, 50 F. Supp. 628 (E.D. 
N.Y. 1943). Appellants contend that that situation is analogous to the prob- 
lem we have here in that most of the money was available to the Govern- 
ment, but it refused to distribute it. In such a situation the United States 
should be required to pay interest for delaying the distribution of the funds. 


Appellants recognize that a large number of cases have held contrary 
to the ruling they seek here. Most of them were decided on the basis that 
the owners enjoyed the rents and profits pending satisfaction of the judg- 
ment. In this case that is not true. The owners were required to hold on 
to a tract of underdeveloped and unimproved land and were thwarted in 
their plans to build a large building on this site. 


net 


THE STATUTE UNDER WHICH THIS ACTION WAS BROUGHT 
DOES NOT PROHIBIT THE PAYMENT OF INTEREST 


The Government in its complaint (Complaint, J.A. 4) stated, "2. 
The authority for the taking is * * * the Act of March 1, 1929 (45 Stat. 415; 
District of Columbia Code, Secs. 16-619 to 644), * * *."" Section 16-637 
of the D.C. Code provides as follows: 


“Any final judgment rendered against the United 
States under any provision of sections 16-619 to 16-644 
shall have like force and effect as a money judgment 
rendered against the United States by the Court of Claims 
in a suit in respect of which the United States has express- 
ly consented to be sued; and the amount of any such final 
judgment shall be paid out of any specific appropriation ap- 
plicable to the case, if any such there be; and when no such 
appropriation exists, said judgment shall be paid in the same 
manner (except with respect to interest) as judgments ren- 
dered by the Court of Claims in cases under its general juris- 
diction.” 
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The language of this section is mandatory. It requirds that where 
there is a specific appropriation the final judgment shall be paid out of it. 
Here there was at the time of the judgment a specific appropriation which 
would partially satisfy the award. The United States ignored this mandate 
to the prejudice of the owners. Had the Government obeyed this mandatory 
language, the property owners would have had the use of the $875 000, the 
United States would, no doubt, have filed a declaration of taking and this 
would have brought into operation the provisions of Section 10 of the Act 
(Sec. 16-628, D.C. Code 1951 Ed.) requiring the payment of |6% interest on 
the unpaid balance. As to the amount already appropriated the Government 
had no discretion; it was required to deposit the amount in Court. It did 


not do so. 


The question then is what is the procedure for the payment of judg- 
ments rendered by the Court of Claims. This procedure is set forth in the 
Act of June 25, 1948, 62 Stat. 978, ch. 646 as amended by the Act of Septem- 
ber 3, 1954, ch. 1263, 68 Stat. 1248 (28 U.S.C. 2516 and 2517). The provi- 
sions there are that no interest is allowed on judgments awarded in the 
Court of Claims except where it is so provided in a contract! or by a spe- 
cific Act of Congress or where the United States appeals the decision to the 
United States Supreme Court. Now, since the law provides that the manner 
of payment should be the same as in the Court of Claims except as to the 
interest and the Court of Claims allows interest in only very) limited cir- 
cumstances, it therefore follows that interest is payable here as in the case 


of any ordinary judgment. 


The legislative history of the Act of March 1, 1929 » Provides no en- 
lightenment on what is meant by this provision. The only mention of this 
section in the Report is the following: " * * * section 19, payment of final 
judgment * * *"" See Committee Reports, 70th Congress, Second Session, 
Senate Report No. 1431, January 13,1929, To Accompany H.R. 13461, Con- 


demnation for the United States in the District of Columbia, | r. Blaine for 


The Committee on The District of Columbia. 
eee eect Of Columbia 


18 


This point involving the construction of this particular statutory pro- 
vision appears to be one of first impression in any court. The cases de- 
cided in the other Circuits are not binding on this Court in this particular 
problem because they do not involve this statutory section. Only three 
cases decided by this Court since the Act of March 1, 1929, have discussed 
the question of interest on condemnation awards. Each of these touched 
upon the matter simply by way of dictum. This Court merely restated the 
universal principle that the Government must pay interest on the judgment 
from the date possession of the property is taken. : See Miller v. United 
States, 61 App. D.C. 58, 60, 57 F.2d. 424 (1932), Lee v. United States, 61 
App. D.C. 153, 154, 58 F.2d. 879, and Fletcher v. Maupin, 76 U.S. App. D.C. 
63, 66,129 F.2d. 46, certiorari denied 317 U.S. 680 (1942). Nothing was 


said about the provision in Section 16-637 in these cases. 


It is the position of the appellants here that since the statute involved 
provides that the judgment shall be the same as in the Court of Claims ex- 
cept as to interest and since the Court of Claims does not allow interest 
except in very limited circumstances, that therefore this judgment should 
bear interest in accordance with the clear intendment of this Act. The in- 
terest is not to be handled as it is in the Court of Claims where it is gen- 
erally not allowed. It is therefore clear that interest is to be allowed upon 
a judgment under this law. 


CONCLUSION 


There can be no compromise of the just compensation required by 
the Constitution. There cannot be two figures which constitute just com- 
pensation. The two sections of the local condemnation statute must be 
harmonized. If the United States at any time had deposited the $875 ,000 
it had already appropriated the owners would have received one amount - 
plus interest. Because it did not use the appropriation the owners get 


another amount - less interest. It must have been the intention of Congress 


8 Secs : : F 
This is provided for in Section 10 of the Act of March 1, 1929, Sec. 16-628, 
D.C. Code 1951 Edition. 


that the property owner should get the same amount under either situation. 
He surrenders in effect the same thing in both instances and should receive 
the same amount as just compensation. The Government should not be al- 
lowed to enter into the matter and control the amount the owner receives 
even after the jury has spoken. 


For the reasons advanced, this Court should reverse so much of the 


judgment of the trial court as failed to provide for interest and remand the 


case with the direction of the trial court to amend the judgment to include 
interest. 


Respectfully submitted 


JAMES C, WILKES 


J. HAMPTON BAUMGARTNER, JR. 


500 Tower Building | 
Washington 5,D.C. 


Attorneys for Appellants 


APPENDIX OF STATUTES INVOLVED 


Act of August 1, 1888, ch. 728, 25 Stat. 357; as amended by March 3, 1911, 
ch. 231, 36 Stat. 1167; June 25, 1948, ch. 646, 62 Stat.|986 (40 U.S.C. 
257): 


"In every case in which the Secretary of the Treasury 
or any other officer of the Government has been, or here- 
after shall be, authorized to procure real estate for the erec- 
tion of a public building or for other public uses, he may ac- 
quire the same for the United States by condemnation, under 
judicial process, whenever in his opinion it is necessary or 
advantageous to the Government to do so, and the Attorney 
General of the United States, upon every applicaticn of the Sec- 
retary of the Treasury, under this section and section 258 of 
this title, or such other officer, shall cause proceedings to be 
commenced for condemnation within thirty days from receipt 
of the application at the Department of Justice.” 


Act of March 3, 1901, 31 Stat. 1377, ch. 854, Section 1178; as amended July 
1, 1902, 32 Stat. 610, ch. 1352 (Sec. 28-2701, D.C. Code. 1951 Edition): 


"The rate of interest in the District upon the loan or 
forbearance of any money, goods, or things in action, and the 
rate to be allowed in judgments and decrees, in the absence 
of express contract as to such rate of interest, shall be six 
dollars upon one hundred dollars for one year, and at that 
rate for a greater or less sum or for a longer or shorter 
time: Provided, That interest, when authorized by law, on 
judgements against the District of Columbia, shall be at the 
rate of not exceeding 4 per centum per annum." 


Act of March 1, 1929 (45 Stat. 1415, ch. 416, Title 16, Sec. 619-644, D.C. 
Code, 1951 Edition): 


Section 10 (16-628): 


"The petitioner may file in the cause, with the petition 
or at any time before judgment. a declaration of taking) signed 
by the authority empowered by law to acquire the lands des- 
cribed in the petition, declaring that said lands are Velo 
taken for the use of the United States. Said declaration of tak- 
ing shall contain or have annexed thereto -- 


(1) A ‘statement of the authority under which and the 
public use for which said lands are taken. 


(2) A description of the lands taken sufficient for the 
identification thereof. 


(3) A statement of the estate or interest in said lands 
taken for said public use. 


(4) A plan showing the lands taken. 


(5) A statement of the sum of money estimated by said 
acquiring authority to be just compensation for the land taken. 


Upon the filing of said declaration of taking and of the 
deposit in the registry of the court, to the use of the persons 
entitled thereto. of the amount of the estimated compensa- 
tion stated in said declaration, title to the said lands in fee 
simple absolute, or such less estate or interest therein as is 
specified in said declaration, shall vest in the United States 
of America,' and said lands shall be deemed to be condemned 
and taken for the use of the United States, and the right to 
just compensation for the same shall vest in the persons en- 
titled thereto; and said compensation shall be ascertained 
and awarded in said proceeding and established by judgment 
therein, and the said judgment shall include, as part of the 
just compensation awarded, interest at the rate of 6 per 
centum per annum on the amount finally awarded as the value 
of the property as of the date of taking, from said date to the 
date of payment; but interest shall not be allowed on so much 
thereof as shall have been paid into the registry. No sum so 
paid into the registry shall be charged with commissions or 
poundage. 


Upon the application of the parties in interest, the 
court may order that the money deposited in the registry of 
the court, or any part thereof, be paid forthwith for or on 
account of the just compensation to be awarded in said pro- 
ceeding. If the compensation finally awarded in respect of 
said lands or any parcel thereof shall exceed the amount of 
the money so received by any person entitled, the court 
shall enter judgment against the United States for the amount 
of the deficiency. 


Upon the filing of a declaration of taking, the court 
shall have power to fix the time within which and the terms 
upon which the parties in possession shall be required to 
surrender possession to the petitioner. The court shall 
have power to make such orders in respect of encumbrances, 
liens, rents, taxes, assessments. insurance, and other charges, 
if any, as shall be just and equitable." 


Section 11 (16-629): 


"When all the persons who have been summonefd or pub- 
lished against in said case, as hereinbefore provided), have 
either answered or are in default as aforesaid, and all per- 
sons under legal disability have answered by their guardians 
ad litem, or in the judgment of the court ample opportunity 
has been given for the same, the case shall be regarded as 
ready for trial, and, upon the application of any party to said 
suit, the court shall forthwith set an early date to be \especial- 
ly fixed by it, not less than ten nor more than twenty days 
from the date of such application, for the trial of the issues 
of law and fact raised in said case, and the ascertainment of 
the compensation or damages to be awarded for the taking of 
the lands to be condemned. The court shall thereupon order 
the jury commission to draw from the special box provided 
for by law the names of as many persons, not less than twenty, 
as the court may direct, and to certify said names to the clerk 
of the District Court of the United States for the District of 
Columbia as a panel of prospective jurors. The persons so 
certified shall be thereupon summoned by the United States 
marshal for the District of Columbia to appear in said court 
on the day specially fixed for the trial of said cause. |Before 
selecting or impaneling said jury, the court may, in its dis- 
cretion, cause a second, third, or other further list of pros- 
pective jurors to be drawn, certified, and summoned in like 
manner. From the persons so certified and summoned, the 
court, after examination on oath and in open court as to their 
qualifications, shall select and impanel a jury of five capable 
and disinterested persons who shall have the qualifications of 
jurors as prescribed by law for the courts of the District of 
Columbia, and in addition thereto shall be freeholders| of said 
district and shall not be in the service or employment| of the 
United States or of the District of Columbia." 


Section 15 (16-633): 


"At the close of the evidence the court shall charge the 
jury as in other trials at law and furnish them with a writ- 
ten form to be used in returning their verdict. The members 
of the jury may separate when not engaged in the consiidera- 
tion of their verdict. When the jury, or a majority thereof. 
shall have agreed upon their verdict they shali, through their 
foreman, so notify the court, which shall thereupon pags an 
order setting a day for the return of the verdict in open court. 
The verdict shall be in writing subscribed by the jurors con- 
curring therein, and shall set forth, parcel by parcel, the com- 
pensation to be paid for the taking of the lands to be condemned." 


Section 18 (16-636): 


"In the event that any verdict or any award contained 
therein shall become final by lapse of time or that any mo- 
tion filed to set aside or vacate the same or to grant a new 
trial in respect thereof shall have been denied or overruled, 
the court shall enter judgment against the United States in 
favor of the parties entitled for the sum or sums awarded as 
just compensation, respectively, for the lands condemned 
for the use of the United States." 


Section 19 (16-637): 


"Any final judgment rendered against the United States 
under any provision of sections 16-619 to 16-644 shall have 
like force and effect as a money judgment rendered against 
the United States by the Court of Claims in a suit in respect 
of which the United States has expressly consented to be 
sued; and the amount of any such final judgment shall be paid 
out of any specific appropriation applicable to the case, if 
any such there be; and when no such appropriation exists, 
said judgment shall be paid in the same manner (except with 
respect to interest) as judgments rendered by the Court of 
Claims in cases under its general jurisdiction." 


Section 20 (16-638): 


"Any party agrieved by any final judgment in a pro- 
ceeding under section 16-619 to 16-644 may appeal there- 
from to the United States Court of Appeals for the District 
of Columbia, and upon such appeal said court shall have 
power to review said judgment and affirm, reverse, or modi- 
fy the same as on appeals in other actions at law. No such 
appeal, nor any bond or undertaking given therein, shall 
operate to prevent or delay the vesting of title to said lands 
in the United States, but upon the filing of a declaration of 
taking or (ifino declaration of taking is filed) upon payment 
to the party entitled or deposit in the registry of the court, 
of the amount awarded by any judgment, title shall vest in 
the United States, saving to all parties their right to just 
compensation. In the event that the compensation finally 
awarded and adjudged for such lands shall exceed the 
amount awarded and adjudged by the judgment appealed 
from, said court shall enter judgment for the deficiency 
with interest as hereinbefore provided." 
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Act of June 25, 1948, 62 Stat. 978, ch. 646 as amended by Act of September 
3, 1954, 68 Stat. 1248, ch. 1263 (28 U.S.C. 2516 and 2517): 


Sec. 2516: 


ok ok Ook 


"(b) Interest on judgments against the United States 
affirmed by the Supreme Court after review on petition of 
the United States shall be paid at the rate of four percent 
per annum from the date of the filing of the transcript of 
the judgment in the Treasury Department to the date of the 
mandate of affirmance. Such interest shall not be allowed 
for any period after the term of the Supreme Court at which 
the judgment was affirmed." 


Sec. 2517: 


"(a) Every final judgment rendered by the Court of 
Claims against the United States shall be paid out of any 
general appropriation therefor, on presentation to the 
General Accounting Office of a certification of the judg- 
ment by the clerk and chief judge of the court. 


(b) Payment of any such judgment and of interest 
thereon shall be a full discharge to the United States of 
all claims and demands arising out of the matters in- 
volved in the case or controversy." 


Act of October 31,1951 (65 Stat. 726, ch. 655) as amended by Sec. (e) Act 
of July 7, 1958 (72 Stat. 348, Title 28 U.S.C. Sec. 1291): 


“The courts of appeals shall have jurisdiction of ap- 
peals from all final decisions of the district courts of the 
United States, the United States District Court for the Dis- 
trict of the Canal Zone, the District Court of Guam, and 
the District Court of the Virgin Islands, except where|a 
direct review may be had in the Supreme Court." 


Act of June 30, 1949 (40 U.S.C. 471-492): 


Sec. 471 as amended September 1, 1954, ch. 1211 (68 Stat. 1126): 


"It is the intent of the Congress in enacting this |legis- 
lation to provide for the Government an economical and ef- 
ficient system for (a) the procurement and supply of personal 
property and nonpersonal services, including related functions 
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such as contracting inspection, storage, issue, speci- 
fications, property identification and classification, 
transportation and traffic management, establishment 

of pools or;systems for transportation of Government 
personnel and property by motor vehicle within specific 
areas, management of public utility services, repairing 
and converting, establishment of inventory levels, es- 
tablishment of forms and procedures, and representation 
before Federal and State regulatory bodies; (b) the utili- 
zation of available property; (c) the disposal of surplus 
property; and (d) records management." 


Section 472: 

"As used in this chapter, chapter 11B of Title 5, 
chapter 4 of Title 41, and chapter 11 of Title 44 -- 

x Ke ke 

'(e) The term 'excess property' means any prop- 
erty under the control of any Federal agency which is 


not required for its needs and the discharge of its re- 
sponsibilities, as determined by the head thereof. 


* ke Ok 
"(g) The term. ‘surplus property’ means any ex- 
cess property not required for the needs and the dis- 


charge of the responsibilities of all Federal Agencies, as 
determined by the Administrator. 


* KK KIT 


Section 483: 


Tok Ok ok ok 


"(h) The Administrator may authorize the abandon- 
ment, destruction, or donation to public bodies of prop- 
erty which has no commercial value or of which the esti- 
mated cost of continued care and handling would exceed 
the estimated proceeds from its sale." 


Section 484: 


“Except as otherwise provided in this section, the 
Administrator shall have supervision and direction over 
the disposition of surplus property. Such property shall 
be disposed of to such extent, at such time, in such areas, 
by such agencies, at such terms and conditions, and in 
such manner, as may be prescribed in or pursuant to this 
chapter, chapter 11B of Title 5, chapter 4 of Title 41, and 
chapter 11 of Title 44. 


Tt Ok ok 
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"(c) Any executive agency designated or authorized 
by the Administrator to dispose of surplus property may 
do so by sale, exchange, lease, permit, or transfer, for 
cash, credit, or other property, with or without warranty, 
and upon such other terms and conditions as the Admini- 
strator deems proper, and it may execute such documents 
for the transfer of title or other interest in property and 
take such other action as it deems necessary or proper to 
dispose of such property under the provisions of this! title. 


"(d) A deed, bill of sale, lease, or other instrument 
executed by or on behalf of any executive agency purport- 
ing to transfer title or any other interest in surplus prop- 
erty under this subchapter shall be conclusive evidence of 
compliance with the provisions of this subchapter insofar 
as concerns title or other interest of any bona fide grantee 
or transferee for value and without notice of lack of such 
compliance. 


OK OK OK TY 


Section 490: 
Took ok Ok OK 


"(c) At the request of any Federal agency or any 
mixed-ownership corporation (as defined in the Govern- 
ment Corporation Control Act), or the District of Colum- 
bia, the Administrator is authorized (1) to acquire land 
for buildings and projects authorized by the Congress; 
(2) to make or cause to be made, under contract cr other- 
wise, Surveys and test borings and to prepare plans and 
specifications for such buildings and projects prior to the 
approval by the Attorney General of the title to the sites 
thereof; and (3) to contract for, and to supervise, the |con- 
struction and development and the equipping of such build- 
ings or projects. Any sum available to any such Federal 
agency or instrumentality for any such building or project 
may be transferred by such agency to the General Services 
Administration in advance for such purposes as the Ad- 
ministrator shall determine to be necessary, including the 
payment of salaries and expenses of personnel engaged in 
the preparation of plans and specifications or in field super- 
vision, and for general office expenses to be incurred in the 
rendition of any such service. 
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Act of March 28, 1960 (74 Stat. 9), Public Law 86-395, 86th Congress, 
Senate Joint Resolution 115: 


"Whereas the Government of the United States has 
a vital interest in the health of the peoples of the Americas; 
and 


"Whereas the Pan American Health Organization is 
the oldest continuing internation health organization in the 
world; and 


"Whereas the Government of the United States has 
taken a leading role in the work of the Pan American Health 
Organization, which also serves as the regional organiza- 
tion of the World Health Organization; and 


"Whereas the Government of the United States, at 
the XII Pan American Sanitary Conference in 1$50, invited 
the Pan American Health Organization to make its perma- 
nent neadquarters in the United States and offered a site for 
this purpose; and 


"Whereas there are many advantages for locating the 
Organization headquarters in Washington, where it can con- 
tinue to enjoy close and mutually profitable working rela- 
tions with the United States Public Health Service and other 


governmental, academic, and research organizations: Now, 
therefore, be it 


"Resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
there is hereby authorized to be appropriated, out of any money 


in the Treasury not otherwise appropriated, such sums as may 
be necessary for the Administrator of General Services to ac- 
quire by purchase, condemnation, or otherwise, including any 
expenses of such acquisitions, the land in the northwest sec- 
tion of the District of Columbia, known as square 59, bounded 
on the north and south by Virginia Avenue and E Street, and 

on the east and west by Twenty-second and Twenty-third 
Streets, together with any building and improvements thereon. 


"Sec. 2 The Administrator of General Services is here- 
by authorized to convey, without consideration, the property 
acquired under section 1 of this Act to the Pan American 
Health Organization, formerly known as the Pan American 
Sanitary Bureau and the Pan American Sanitary Organization, 
for use as a headquarters site, subject to the condition that 
the site development plan be coordinated with the National 
Capital Planning Commission." 
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Act of August 31, 1960 (74 Stat. 555), Public Law 86-678, 86th Congress, 
H.R. 11666: 


"'Be it enacted by the Senate and House of Re esenta- 
tives of the United Statesof America in Congress a. sembled, 
That the following sums are appropriated, out of any money 
in the Treasury not otherwise appropriated, for the) Depart - 
ments of State and Justice, the Judiciary, and related agencies 
for the fiscal year ending June 30, 1961, namely: | 

TITLE I -- DEPARTMENT OF STATE 


ek KR KK 


"Pan American Health Organization Building Site 


"For necessary expenses of Carrying out the provi- 
sions of the Act of March 28, 1960 (Public Law 86-395), 
authorizing the acquisition of land for conveyance, without 
consideration, to the Pan American Health Organization for 
use as a headquarters site, $875,000, to be transferred to 
the General Services Administration, 


a ee 


Act of September 30, 1961 (75 Stat. 733). Public Law 87-332, (H.R. 9169): 
"Be it enacted by the Senate and House of Representa- 


tives of the United States of America in Congress assembled, 
That: oe 


"The following sums are appropriated out of any money 
in the Treasury not otherwise appropriated, to supply supple- 
mental appropriaticns (this Act may be cited as the ‘Supple- 
mental Appropriation Act, 1962") for the fiscal year ending 
June 30, 1962, and for other purposes, namely: 
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"DEPARTMENT OF STATE 
OTHER 
Pan American Health Organization Building Site 


"For an additional amount for necessary expenses of 
carrying out the provisions of the Act of March 28, 1960 
(Public Law 86-395), authorizing the acquisition of land for 
conveyance, without consideration, to the Pan American 
Health Organization for use as a headquarters site, $217,150, 
to be transferred to the General Services Administration, 
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QUESTION PRESENTED 


Whether the district court was correct in entering judg- 
ment for the amount of the verdict with no additional 
provision for interest in this condemnation case, when 
neither possession nor title had been taken prior to pay- 
ment of the judgment. 


Question presented 
Opinion below 


Jurisdiction. 


Argument: 
The district court correctly entered judgment for the 
amount of the verdict with no additional provision for 
interest 
A. Under the Fifth Amendment to the Constitution, 
the United States is not liable for interest on an 
award until the property has been taken 
The Government’s agents were under no duty to 
deposit in court the amount appropriated by Con- 


D. C. Code, Sec. 16-637, does not authorize the 


payment of interest on the award under the facts 
of this case. 


Conclusion 
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BRIEF FOR APPELLEE 


OPINION BELOW 


The district court did not write an opinion. 


JURISDICTION 


This condemnation proceeding was instituted on March 
16, 1961, under authority of the Act of March 1, 1929, 
45 Stat. 1415, D.C. Code, sees. 16-619 to 16-644, authoriz- 
ing condemnation of property in the District of Columbia; 
the Federal Property and Administrative Services Act of 
1949, approved June 30, 1949, 63 Stat. 377, as amended 
by the Act of March 28, 1960, 74 Stat. 9; and the Act of 
August 31, 1960, 74 Stat. 555, 561. Final judgment award- 


(1) 
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ing compensation was entered on June 30, 1961 (Jt. App. 
12). Appellants filed a notice of appeal from that judg- 
ment on August 28, 1961 (Jt. App. 13). Jurisdiction of 
this Court rests on 28 U.S.C. see. 1291. 


ADDITIONAL STATUTE INVOLVED 


The Act of July 27, 1956, 31 U.S.C. see. 724a, infra, 
p. 13. 


STATEMENT 


The United States instituted this condemnation pro- 
ceeding on March 16, 1961, to acquire the fee simple title 
to Square 59 in the City of Washington, D.C., together 
with any building and improvements thereon, for use as 
a site for the Pan American Health Organization Build- 
ing (Jt. App. 46). On August 31, 1960, the amount 
of $875,000 had been appropriated for this purpose (74 
Stat. 561). The property was owned by the appellants. 

A trial before a jury for the determination of just 
compensation resulted in a verdict of $1,092,150, on June 
28, 1961 (Jt. App. 11). Judgment on the verdict was 
entered on June 30, 1961. The judgment provided that 
the award was “inclusive of interest.” It further pro- 
vided that upon the payment of the award into the regis- 
try of the court, the fee simple title absolute to the 
property would vest in the United States (Jt. App. 12). 
On October 20, 1961, the amount of $1.092,150 was de- 
posited by the United States as provided in the jude- 
ment, and on the same date it was withdrawn by appel- 
lants on order of the court (Jt. App. 13). In the mean- 
time, a notice of appeal had been filed on August 28, 
1961 (Jt. App. 13). 


SUMMARY OF ARGUMENT 


A. In this case the landowners remained in possession 
of the property until the amount of the judgment was 
deposited in the registry of the court. and no declaration 


of taking was filed. Since a taking of property by the 
United States occurs either by physical possession, a 
statutory provision which fixes the time of taking, or by 
the vesting of title upon the filing of a declaration of 
taking, there was no taking until payment was made. 
United States v. Dow, 357 U.S. 17, 21-22 (1958). The 
United States is not liable for interest on an award until 
the property has been taken. Danforth v. United States, 
808 U.S. 271, 284-285 (1939); Seaboard Air Line R. Co. v. 
United States, 261 U.S. 299, 306 (1923) ; Smyth v. United 
States, 302 U.S. 329, 353 (1937); United States v. Maho- 
wald, 209 F.2d 751 (C.A. 8, 1954); United States v. Johns, 
146 F.2d 92 (1944). 

B. The Government’s agents were under no duty to 
deposit in court the amount which had been appropriated 
by Congress for this property. The determination of 
when a declaration of taking is to be filed is an adminis- 
trative matter, which is not subject to review by the 
courts. Berman v. Parker, 348 U.S. 26 (1954); Donnelly 
v. District of Columbia Redevel. Land Agency, 106 U.S. 
App. D.C. 99, 269 F.2d 546 (C.A. D.C., 1959), cert. den. 
361 U.S. 949 (1960); Goddard v. District of Columbia 
.Redevelop. Land Agency, 109 U.S. App. D.C. 304, 287 
F.2d 343 (C.A. D.C., 1961), cert. den. 366 U.S. 910. The 
estimating and tendering of just compensation js within 
the control of the Government, “and no one has the 
constitutional right to receive just compensation before 
the property is taken.” In Re United States, 257 F.2d 
844, 849 (C.A. 5, 1958), cert. den. 358 U.S, 908. More- 
over, for the protection of the Government’s interest, 
there was good reason for not filing a declaration of taking 
here. If the award had been too high, the condemnation 
proceeding could have been abandoned, under the present 
procedure. Danforth v. United States, 308 U.S. 271, 284 
(1939). If a declaration of taking had heen filed. the 
proceeding could not have been abandoned, United States 
v. Sunset Cemetery Co., 132 F.2d 163, 164 (CLA, 7, 1943), 
The agents, therefore, were acting properly for the Gov: 
ernment’s interests, 
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C. D.C. Code, Sec. 16-637, does not authorize the pay- 
ment of interest on the award under the facts of this 
ease. The provision for the payment of judgments in this 
section in the same manner as judgments rendered by 
the Court of Claims “(except with respect to interest)” 
relates not to the subject matter of the judgment, but 
the “manner” of payment thereof. In the Court of Claims, 
as elsewhere, interest is payable upon claims against 
the United States in the condemnation situation only if 
there has been a taking under the Fifth Amendment. 
Umted States v. Hotel Co., 329 U.S. 585 (1947). The 
provision in D.C. Code, See. 16-637, cannot produce the 
effect appellants seek. The rule is well settled that 
“interest is not to be collected from the Government in 
the absence of language specifically providing for its pay- 
ment.” District of Columbia v. Johnson, 165 U.S. 330, 
338 (1897). 


ARGUMENT 
The District Court Correctly Entered. Judgment 


for the Amount of the Verdict With No 
Additional Provision for Interest 


A. Under the Fifth Amendment to the Constitution, 
the United States is not liable for interest on an award 
until the property has been taken.—The general principle 
is that the United States does not pay interest absent a 
contract or statute specifically so providing. Danforth v. 
United States, 308 U.S. 271 ( 1939) ; Muschany v. United 
States, 324 U.S. 49 (1945); United States v. Hotel Co., 
329 U.S. 585 (1947). There is one apparent, though not 
real, exception to this rule which exists in condemnation 
eases. Interest is allowed in condemnation proceedings 
in order that the owner may receive a full equivalent for 
his property “paid contemporancously with the taking.” 
Seaboard Air Line R. Co. v. United States, 261 U.S. 299, 
306 (1923); Smyth v. United States, 302 U.S. 329, 353 
(1937). “The payment of the damages to the owner of 
the land and the vesting of the title in the United States 
are to be contemporaneous. The Constitution does not 
require the damages to be actually paid at any earlier 
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time; nor is the owner of the land entitled to interest 
pending the proceedings.” Bauman yv. Ross, 167 U.S. 
548, 598 (1897). Since interest is allowed in condemna- 
tion cases, not qua interest but as a portion of just com- 
pensation, it follows that interest should not be allowed in 
advance of an actual taking. Where there has been no 
taking, there is no liability for interest. The taking in 
the present case did not occur until the award was paid 
into court. Since the taking and the payment occurred 
simultaneously, there was no occasion for the allowance 
of interest. 

In this case it is perfectly clear that there had been 
no taking prior to payment of the judgment and, hence, 
interest is not payable under the Fifth Amendment, A 
taking of property by the United States occurs either 
by seizure of physical possession, by a statutory provi- 
sion which fixes the time of taking, or by the vesting of 
title upon the filing of a declaration of taking. United 
States v. Dow, 357 U.S. 17, 21-22 (1958). Appellants 
state (Br. 15-16) that they were in possession of the 
property until they received the amount awarded by the 
jury and title vested in the United States. D.C. Code, 
Sees. 16-639 and 16-640, provide that title shall vest in 
the United States upon payment into the registry of the 
court the sum of money adjudged to be just compensa- 
tion for the lands to be condemned and taken, and that 
possession shall be delivered to the United States if it 
has not previously been awarded pursuant to a declara- 
tion of taking filed under D.C. Code, See, 16-638. No 
declaration of taking was filed in this case. Hence, there 
was no taking until the date upon which payment was 
made for the property and the title vested in the United 
States, October 20, 1961. The district court, therefore, 
was correct in providing that the award was “inclusive 
of interest.” In Danforth v. United States. 308 U.S. 271 
(1939), the Court rejected the landowner’s claim for in- 
terest on the ground, inter alia, that the construction 
of a set-back levee near his land did not amount to a 
“taking” because the Government by such action had not 


yet appropriated the property to its use. The Court 
stated (pp. 284-285) : 


Unless a taking has occurred previously in actuality 
or by a statutory provision, which fixes the time of 
taking by an event such as the filing of an action, 
we are of the view that the taking in a condemnation 
suit under this statute takes place upon the payment 
of the money award by the condemnor. No interest 
is due upon the award. Until taking, the condemnor 
may discontinue or abandon his effort. The deter- 
mination of the award is an offer subject to accept- 
ance by the condemnor and thus gives to the user 
of the sovereign power of eminent domain an oppor- 
tunity to determine whether the valuations leave the 
cost of completion within his resources. Condemna- 
tion is a means by which the sovereign may find out 
what any piece of property will cost. “The owner 
is protected by the rule that title does not pass until 
compensation has been ascertained and paid, * ° °.” 
A reduction or increase in the value of property may 
occur by reason of legislation for or the beginning 
of completion of a project. Such changes in value 
are incidents of ownership. They cannot be con- 
sidered as a “taking” in the constitutional sense. 


In a case on all fours with the present case, United 
States v. Mahowald, 209 F.2d 751 (1954), the Court of 
Appeals for the Highth Circuit adopted this line of rea- 
soning and reversed the trial court, which had allowed 
interest on the verdicts from the date of trial to the 
dates of the filing of declarations of taking several 
months after the trial, when the Government had not 
taken title to nor possession of the property prior to 
the filing of the declarations of taking, stating (p. 754): 


In the instant case the owners of the lands in suit 
were not deprived of their property until the decla- 
rations of taking were filed by the Government and 
estimated compensation was deposited. The stipu- 
lation made at the trial, obviously for the purpose 
of fixing the time as of which the market value of 
the lands in suit should be determined by the jury, 
deprived the owners of nothing and gave the Govern- 
ment no interest in their lands. To give to the mak- 
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ing of this stipulation the full effect of actual pos- 
session of the lands in suit by the Government is, 
we think, unwarranted and unrealistic. The jury 
awards merely fixed the compensation which would 
have to be paid for the various tracts in suit if and 
when the Government took physical possession of 
them or filed declarations of taking. 


The Ninth Circuit made a similar ruling in United 
States v. Johns, 146 F.2d 92 (1944), stating (p. 93): 
“Such interest is allowable from the time of the taking, 
and is not allowable for any period prior to the taking.” 

The cases relied upon by appellants are clearly dis- 
tinguishable. Interest was allowed on the awards in 
Brown v. United States, 263 U.S. 78 (1923), United 
States v. Sargent, 162 Fed. 81 (C.A. 8, 1908), and United 
States v, Engeman, 46 Fed. 898 (E.D. N.Y. 1891) (Br. 

),* pursuant to state statutes which provided for 
interest on condemnation awards. The Idaho statute in- 
volved in the Brown case allowed interest from the date 
of the summons. The Minnesota statute involved in the 
Sargent case allowed interest from the time of filing the 
commissioners’ report. The New York statute in the 
Engeman case provided for five percent interest on con- 
demnation awards. These cases are clearly inapplicable 
to the present case, as shown by the following statement 
of the Supreme Court in Danforth v. United States, 308 
U.S. 271, 285 (1939) : 


In Brown v. United States this Court had occasion 
to consider whether interest should be allowed on the 
value of the property from the date of summons, the 
day fixed by the state statute to determine compen- 
sation and damages. In that case condemnation pro- 
ceeded under the federal conformity statute which 
directs federal courts to conform to state practice 
and procedure, “as near as may be.” Interest, it was 
thought, was not governed by the conformity act, 
but should be allowed in accordance with the state 


Since Rule 16(h) of this Court provides that the printed briefs 
of the appellant and appellee shall be filed at the same time, it 
is not possible to give the page references to appellant’s printed 
brief. 
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Iaw from the date of summons. This conclusion 
flowed from the acceptance by this Court, without 
question, of the day of summons as the date for the 
determination of value, the day of taking. Here pro- 
ceedings are under a Flood Control Act prescribing 
jurisdiction and procedure. Where the condemnation 
is free from statutory direction, as here, there would 
be no interest before the taking. 
Whether considered binding or not, the local law was 
the basis of the Brown decision, the Court remarking 
(263 U.S. at p. 87): “But the disposition of federal courts 
should be to adopt the local rule if it is a fair one, 
***%” Since the Federal Rules of Civil Procedure were 
amended by the adoption of Rule 71A, federal condemna- 
tion proceedings are governed entirely by federal law, 
United States v. 93.970 Acres, 360 U.S. 328, 333 (1959), 
and it is now clear that federal condemnation law is the 
same throughout the country, regardless of local law on 
the subject. 

United States v. Savannah Shipyards, 139 F.2d 953 
(C.A. 5, 1944), relied upon by appellants (Br. _), gives 
no support whatever to their contention. The question 
there was not whether interest should be allowed on the 
award, as the Government had obtained an order of im- 
mediate possession on the same date the complaint in 
condemnation was filed. The only objection made by the 
Government to the allowance of interest was that it was 
seven instead of six percent. As shown by the quotation 
from the decision in appellant’s brief (p. ), the judg- 
ment was modified to that extent. Like the Savannah 
Shipyards case, Phelps v. United States, 274 U.S, 341 
(1927), is irrelevant here, because as in Savannah, there 
had been a taking long prior to payment of the award. 

B. The Government's agents were under no duty to 
deposit in court the amount appropriated by Congress.— 
Appellants appear to argue as follows: That there was 
a mandatory duty upon the General Services Adminis- 
trator to file a declaration of taking and to deposit in 
court the amount Congress had appropriated. On this 
assumption, they claim a right to interest on the theory 
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that the case should be treated as if a declaration of 
taking had been filed. There are Several plain, conclu- 
Sive answers to this contention. 


(1) Regardless of what might have been conceived to 
be the Administrator’s duty, the fact is there was no 
taking, and there was no declaration of taking filed and, 
hence, there is no basis in the Constitution, statute or 
contract for the charge of interest against the United 
States. 

(2) The question whether a declaration of taking shall, 
or shall not, be filed is a matter which rests within the 
discretion of the administrative officer, which is not sub- 
ject to judicial review. This Court has only recently in 
Donnelly v. District of Columbia Redevel, Land Agency, 
106 U.S. App. D.C. 99, 269 F.2d 546 (1959), cert. den. 
361 U.S. 949 (1960), re-applied the rule of Berman vy. 
Parker, 348 U.S. 26 (1954), that questions as to what 
property shall be taken to promote legitimate public 
purposes are not subject to review by the courts, and this 
Court in Goddard v. District of Columbia Redevelop. Land 
Agency, 109 U.S, App. D.C. 304, 287 F2q 343 (1961), 
cert. den. 366 U.S. 910, applied this rule specifically as 
to the determination of “the time of taking.” Thus, an 
attempt to review the amount of a deposit made with the 
declaration of taking was held to be so far beyond the 
Jurisdiction of the district court th 
in mandamus proceedings 
to set aside a declaration 


» 1958), cert. den. 358 U.S. 908, 
“and no one has the constitutional 
compensation before the property 


(3) The fact is that in the protection of the interest 
of the United States, the Administrator acted quite rea- 
sonably. If a declaration of taking had been filed, the 
right of the United States to abandon proceedings would 
thereby have been lost. United States v. Sunset Ceme- 
tery Co., 132 F.2d 163, 164 (C.A. 7, 1943). The fact is 
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that the Administrator had requested $1,000,000 for this 
purpose, and this had been reduced to $875,000. See S. 
Rept. No. 1777, p. 7, to accompany H.R. 11666, 86th Cong., 
2d sess. 

Under the procedure which has been followed, if Con- 
gress had considered the award for the property too high, 
the project could have been abandoned, and the condem- 
nation proceedings discontinued before title passed to 
the Government. “The determination of the award is an 
offer subject to acceptance by the condemnor and thus 
gives to the user of the sovereign power of eminent 
domain an opportunity to determine whether the valu- 
ations leave the cost of completion within his resources.” 
Danforth v. United States, 308 U.S. 271, 284 (1939). It 
was the clear duty of the General Services Administrator 
in the protection of the interests of the United States, 
in the present circumstances, not to file a declaration of 
taking until he had assurance that funds would be forth- 
coming from Congress for this project. 

Appellants state that the cases which have held that 
where the landowner remains in possession of property 
until the judgment is satisfied no interest is due on the 
award, were decided on the basis that the landowner 
enjoyed the rents and profits pending receipt of com- 
pensation, but that such is not true in this case, as they 
were required to hold on to a tract of underdeveloped 
and unimproved land and were thwarted in their plans 
to build a large building on the site (Br. ). In Miller 
v. United States, 61 App. D.C. 58, 60, 57 F.2d 424, 426 
(1932), a similar situation was under consideration. The 
Court stated (p. 426): 


The situation therefore is one in which the property 
of the citizen is earmarked with the option of the 
government to take it when it shall decide to do so. 
Since neither title nor possession passes, there is no 
provision for damages accruing while the government 
is making up its mind. The result of this is to leave 
the property in an anomalous position. If the owner 
uses his property and commits waste or damage in 
the use and the government ultimately takes it, he is 
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answerable for these acts. If the land contains a 
residence or building and he spends money on its 
improvement, he is entitled to no extra compensa- 
tion for the expenditure. If he destroys a building, 
he must make good the damage, whereas if he builds 
one in the ordinary use and occupancy of the prop- 
erty, he is entitled to no indemnity for the expense. 
It may very well be that in the paramount right of 
the government growing out of its sovereignty the 
owner may be subjected to these conditions for a 
reasonable time, but to continue them indefinitely 
would, we think, be doing violence to the constitu- 
tional provision providing just compensation. 
In that case, the proceedings were begun in June, 1929, 
and were completed by a jury verdict in December, 1930, 
followed by a final judgment in March, 1931. At the time 
of this Court’s decision, almost three years had elapsed, 
which was held to be an unreasonable time for the pay- 
ment of the award, and the proceeding was ordered 
dismissed. The period of time in the present case he- 
tween the filing of the complaint and the payment of the 
award was only seven months and four days. Certainly, 
that is a “reasonable time” that the appellants may be 
subjected to the conditions of which they complain with- 
out violence being done to the constitutional provision 
providing just compensation. 

Although they complain of their thwarted plans to 
build a large structure on the site, it is perfectly plain 
that appellants could not have completed any such struc- 
ture so as to get a return within the seven months. The 
United States is under no responsibility because property 
had not been developed for transitional use, or otherwise, 
prior to or during the condemnation proceedings? Since 
up to the time of the payment of the judgment appellants 
continued to receive all proceeds arising from the uses 


* While not in this record because the evidence as to compensa- 
tion was considered irrelevant to the present issue, the fact is 
that appellants, owning some of the land since as early as 1951, 
have been using parts of it for various purposes which are 
returning income. 
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to which they themselves had devoted the property, their 
claim here is simply a modified form of the claim to 
enhance the owners’ compensation because of frustration 
of their plans. As in United States v. Grand River Dam 
Authority, 363 U.S. 229, 236 (1960), here appellants have 
“done no more than prove that a prospective business 
opportunity was lost. More than that is necessary as 
Omnia Co. v. United States, 261 U.S. 502 holds.” 

C. D.C. Code, Sec. 16-637, does not authorize the pay- 
ment of interest on the award under the facts of this 
case.—That statute provides: 


Any final judgment rendered against the United 
States under any provision of sections 16-619 to 16- 
644 shall have like force and effect as a money judg- 
ment rendered against the United States by the Court 
of Claims in a suit in respect of which the United 
States has expressly consented to be sued; and the 
amount of any such final judgment shall be paid out 
of any specific appropriation applicable to the case, 
if any such there be; and when no such appropriation 
exists, said judgment shall be paid in the same man- 
ner (except with respect to interest) as judgments 
rendered by the Court of Claims in cases under its 
general jurisdiction. 


This is not a Congressional assumption of a liability 
which does not otherwise exist. In the Court of Claims, 
as elsewhere, interest is payable upon claims against the 
United States in the condemnation situation only if there 
has been a taking under the Fifth Amendment. United 
States v. Hotel Co., 329 U.S. 585 (1947). The provision 
of the District of Columbia Code does not purport to 
say otherwise. The provision “(except with respect to 
interest)” relates not to the subject matter of the judg- 
ment, but the “manner” of payment thereof? While we 


3 Indeed, the whole clause after the second semicolon including 
the phrase “(except with respect to interest)” upon which appel- 
lants’ fallacious argument is constructed, is irrelevant to the 
present case because here there is a “specific appropriation ap- 
plicable to the case.” Nothing is said in the statute about interest 
in such a case. 
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think that the statute on its face cannot be tortured to 
produce the effect appellants seek, our conclusion is forti- 
fied by the rule of strict construction of statutes claimed 
to constitute gratuities, and of the settled rule that “in- 
terest is not to be collected from the Government in the 
absence of language specifically providing for its pay- 
ment.” District of Columbia v. Johnson, 165 U.S. 330, 
338 (1897). See also United States v. Hotel Co., 329 
U.S. 585, 590 (1947), where the court repeated, “Like- 
wise, where a statute is relied upon to overcome the force 
of Section 177(a), the intention of Congress to permit 
the recovery of interest must be expressly and specifically 
set forth in the statute.” 

The fact is that even had the present judgment been 
rendered by the Court of Claims no interest would have 
been payable. The applicable statute is the Act of July 
27, 1956, 31 U.S.C. sec. 724a, which provides: 


There are appropriated, out of any money in the 
Treasury not otherwise appropriated, and out of the 


postal revenues, respectively, such sums as may on 
and after July 27, 1956 be necessary for the payment, 
not otherwise provide for, as certified by the Comp- 
troller General, of judgments (not in excess of 
$100,000 in any one case) rendered by the district 
courts and the Court of Claims against the United 
States which have become final, together with such 
interest and costs as may be specified in such judg- 
ments or otherwise authorized by law: Provided, 
That, whenever a judgment of a district court to which 
the provisions of section 2411(b) of Title 28, apply, 
is payable from this appropriation, interest shall be 
paid thereon only when such judgment becomes final 
after review on appeal or petition by the United 
States, and then only from the date of the filing of 
the transcript thereof in the General Accounting Office 
to the date of the mandate of affirmance (except that 
in cases reviewed by the Supreme Court interest shall 
not be allowed beyond the term of the Court at which 
the judgment was affirmed): Provided further, That 
whenever a judgment rendered by the Court of Claims 
is payable from this appropriation, interest payable 
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thereon in accordance with subsection 2516(b) of 
Title 28 shall be computed from the date of the filing 
of the transcript thereof in the General Accounting 
Office. 
There is no showing of the filing of any transcript with 
the General Accounting Office, which is the only event 
which starts the running of interest. 


CONCLUSION 


For the foregoing reasons, we submit that the judg- 
ment of the district court should be affirmed. 


Respectfully, 


RAMSEY CLARK, 
Assistant Attorney General. 


ROGER P. MaRQuis, 
JAMES V. WELCH, 
ELIZABETH DUDLEY, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 
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APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANTS' REPLY BRIEF 


ARGUMENT 
I 
THE APPELLEE'S BRIEF FAILS TO MAKE ANY REPLY TO 
APPELLANTS' MAIN ARGUMENT REGARDING THE DIFFER- 
ENCE IN VALUE BETWEEN THE JUDGMENT AND WHAT WAS 
ACTUALLY RECEIVED, CAUSED BY THE DELAY IN PAYMENT. 
Appellee's brief does not mention or attempt to answer the main 
argument of appellants that the judgment entered pursuant to the verdict, 
which did not provide for interest, fails to meet the requirement of the 


Constitution. The main gravamen of appellants’ brief was that they did 
not receive that just compensation fixed by the jury verdict as called for 


2 
under the Constitution when the judgment award to them was the same 
amount as the jury verdict, inclusive of interest. The brief for the 
government does not attempt to meet the argument, which appears to be 
irrefutable, that there is a difference between the true value of a sum of 


money of approximately $1,100,000 paid at the time of the judgment and 


the same sum of money paid at an indefinite future time. 


It is such an elementary rule of economics that no citation need 
be given, and this Court should take judicial notice of the fact that there 
is a difference between the award of $1,100,000 to be paid at present and 
the award of $1,100,000 with payment to be deferred for a period of 
approximately four months. All business practice concerning interest 
and discount is based on this basic principle of deferred payment. When 
a sum of money is to be given to a person at a time in the future, that 
party is entitled to be recompensed for the delay in its receipt. 


The constitutional requirement of just compensation must encom- 
pass the principle [that no matter when the taking by the Government 
occurs, if the value of the land is fixed as of the date of the judgment, 
the owner should either be paid for the true value of that sum of money 
on that particular date, or be given the equivalent value of that same 
amount of money on the date when the money is actually paid. The jury 
was not informed in this case that the money would not be paid to the 
owners for an undetermined number of months. It is impossible to 
speculate what greater sum they might have awarded had they known that 
this would occur. The owners could not have known then that the Govern- 
ment would refuse to use the funds it already had to partially satisfy the 
judgment. When the trial court knew that the Government had on hand 
$875,000 with which it could partially satisfy this judgment, it would have 
been more proper to have required the Government to pay over that sum 
of money, as the Statute provides, or to have awarded the owners interest 
on the entire judgment until such time as the judgment was satisfied. 
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Common experience teaches that there is a difference in value be- 
tween a sum of money in praesenti and the same sum of money in futuro. 
This principle is even more true where the amount is nel iaelion dollars 
deferred for one year than it is where one dollar is deferred for one 
month. It is the position of the appellants where the amount involved is 
$1,100,000 deferred for four months, that they are entitled to some 
recompense for being required to wait for receipt of their money. This 
is commonly called interest. It has nothing to do with the|interest 
allowed after a declaration of taking has been filed. That iis statutory. 

It simply should be allowed at the same rate, namely, 6 per cent. 


The main point of the appellee's argument is that because there 
was no declaration of taking filed that therefor no interest! is due to the 
owners. This argument is a sophistry. It evades the point. It puts the 
cart before the horse. The fact that Section 16-628 of the|D. C. Code, 
1951 Edition, provides that interest at the rate of 6 per cent per annum 


shall be paid on any amount in excess of that amount deposited with the 
declaration of taking is one thing. That should not preclude the payment 
of interest on a judgment where the Government had the money to satisfy 
80 per cent of the judgment by filing a declaration of taking, but, for its 
own reasons, it persisted in withholding that amount until the additional 


20 per cent had been appropriated by Congress. 


Ir 


THE GOVERNMENT HAD NO CHOICE OF ACTION IN THI$ MATTER: 
UNDER THE LAW THE GOVERNMENT WAS ABSOLUTELY REQUIRED 
TO ACQUIRE THIS PARTICULAR PIECE OF PROPERTY AND, ONCE 
THE JUDGMENT HAD BEEN ENTERED, TO PROMPTLY DEPOSIT THE 
APPROPRIATION IT HAD ON HAND. 
Tersely stated, the argument of appellants is as follows: The 
Government had no choice in this matter. It was specifically directed to 
acquire this exact property. When the judgment was entered, the law re- 
quired it at that time to pay the appropriation on hand to satisfy the judg- 
ment. Having failed to do so, the Government should be required to pay 


interest. 
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The Joint Resolution of March 28, 1960, 74 Stat. 9, directed the 
Administrator of the General Services Administration "to acquire by 


purchase, condemnation, or otherwise, * * *"' this precise property 
"known as Square 59, * * *" giving its description by metes and bounds 
along the four streets that bound the square. There was no discretion 
in the matter of what land was to be acquired. There was no language in 
this Act which said it should be acquired if it could be gotten at a price 
which someone thought reasonable. Congress had decided this land was 


to be acquired and turned over to the Pan American Health Organization. 


From the moment that the property had been finally acquired and 
a final judgment entered, Section 16-637 of the D. C. Code required 
"* * * any amount of any such final judgment shall be paid out of any 
specific appropriation applicable to the case, if any such there be; * * *." 
Admittedly there was already a specific appropriation applicable. In 
short, the argument of the appellants is that the Act of Congress required 
the acquisition of this specific property and none other. When the prop- 
erty was acquired, another Act of Congress directed that any money on 
hand for this specific acquisition be paid to the owners promptly at that 
time. In order to pay it to them at that time, the Government would be 
required to file a declaration of taking because it did not have sufficient 
funds to completely jsatisfy the judgment. After filing the declaration of 
taking, interest would be due on the remainder. Not having filed the 
declaration of taking as required by these Acts, the Government therefor 


should be liable for interest on the entire amount. 


The property was effectively taken and equitable title passed for 
all practical purposes when Congress directed that this particular square 
and none other be taken, describing it by metes and bounds and specifying 
the purpose for which it was being acquired. This fact alone distinguishes 
this case from the cases referred to in the appellee's brief, and particu- 
larly the cases of Danforth v. United States, 308 U.S. 271, 84 L.Ed. 240 
(1931), and Miller v. United States, 61 App. D.C. 58, 57 F.2d 424 (1932). 
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The cases referred to in appellee's brief involved acquisitions in which 
the specific property to be acquired was not designated. In the Miller 
case, the Government agents were free to pick a fitting site for the 
Arboretum. In the Danforth case, they were to establish 'a levee but 

its exact location on the river was not specified. In the Berman v, 
Parker case, 348 U.S. 26, 99 L.Ed. 27 (1954), and all of the other cases 
under the local Redevelopment Land Agency Act, the areas to be re- 
developed were not selected by Congress. In none of the cases appellee 
referred to did Congress specifically direct the acquisition of a partic- 


ular building or tract of land. 


As we have shown in our earlier brief, the Act of August 31, 1960, 
74 Stat. 555, appropriated $875,000 for use in the acquisition of this 
specific land. Section 16-637 of the D.C. Code says that a final judg- 
ment shall be "paid out of any specific appropriations * * * if any such 
there be; * * *" Since this specific appropriation was already on hand 
when the judgment was entered, the Government was required to pay this 
amount into court and thereupon take title to the property, This it did not 
do. It delayed doing so for its own reasons until some months later, 


probably incorrectly interpreting the effect of the ruling in the Miller 


case, supra. For this reason, the appellants believe they are entitled 


to interest. The agents of the Government ignored the plain mandate of 
Congress set out in the D.C. Code and purposely held back the money on 
hand, If the Government had paid the money already aperopriated to 
partially satisfy the judgment, it would then have had to file a declaration 
of taking and thereafter pay interest on the balance. Since the United 
States paid none of the judgment, it should be required to pay interest 

on all of it. 


It begs the question to rely upon the decision in the Miller case 
and contend that the Government still had the right to decide whether it 
would condemn the land or not. By the Joint Resolution of March 28, 1960, 
Congress had eliminated any discretion in the matter. The Government 
agents were required to acquire this specific piece of property. The only 


way that they could have avoided taking this step was through another act 
of Congress repealing this Joint Resolution. Square 59 was effectively 
taken from the owners by the Joint Resolution. The equitable title to the 
land passed either at that time, or when the complaint was filed or, at the 
latest, when the judgment was entered. From the time that the judgment 
was entered, all that remained to be done was a mechanical step, viz., to 
have a sufficient amount of money appropriated to complete the award. 
The right to abandon the action did not exist in the Government. This 
distinguishes this case from cases in which this Court decided the Govern- 
ment had the right of election to abandon or continue the condemnation 


after the deter mination of the award. 


Furthermore, not only the precise land that was to be acquired had 
been designated by Congress, but a specific appropriation had been made 
to partially pay the amount of the judgment. The District of Columbia 
Code requires that any specific sum appropriated must be paid over at 
the time of the judgment. The Government neglected to do so. It should 
therefor pay interest on the entire amount from the time of the judgment. 
When the United States persisted in holding on to this amount which it 
knew it must ultimately pay, its action reminds one of the dog in Aesop's 
fable. 


In its brief, the appellee argues that if the amount on hand had been 
deposited with a declaration of taking, the Government would then have 


lost its right to abandon the proceedings under United States v. Sunset 
Cemetery Co., 132, F. 2d 163 (7 C.C.A. 1943). The appellants have clearly 
shown that the Government from the outset had no right to abandon this 


action. It therefor should have put up the money. Because of its failure 
to do so, it should be liable for interest on that amount. 


I 


THE CASES AND STATUTES CITED BY THE APPELLEE IN 
ITS BRIEF ARE NOT PRECEDENTS FOR ITS POSITION. 


Most of the cases relied upon by the Government in its brief, and 
likewise the statutes quoted therein, do not serve as authority for the 
position it takes in this appeal. Almost without exception, |the cases 


referred to were decided under the Federal Declaration of! Taking Act 


which specifically does not apply in the District of Columbia. Section 1 

of the Federal Declaration of Taking Act, Act of February |26, 1931, 46 
Stat. 1421, 40 U.S.C. 258a, commences, "'in any proceeding in any court 

of the United States outside of the District of Columbia * * *'"| The argu- 
ments made by the Government from cases decided in other circuits are 
at most persuasive and are not controlling here. The complaint (J.A. 4) 
did not give the Federal Declaration of Taking Act as authority for acquir- 
ing this square of land. However, the Government's brief quotes many 


cases decided under that Act. 


It would unduly lengthen this brief to distinguish each and every case 
referred to by the Government in its brief, but a few of them do bear a 
comment. The quote (Appellee's brief 4) from page 598 of! Bauman v. 
Ross, 167 U.S. 548, 42 L. Ed. 271 (1897), where it is said, |'nor is the 
owner of the land entitled to interest pending the proceedings ci Si a 
must be read in light of the facts in that case. There the owners were 
attempting to claim interest on the award from the time when the Govern- 
ment had first filed a highway plan map designating the appellants’ land 
for inclusion in a highway at some future date. Here the owners make no 
claim that they should receive interest from the time in 1957 when the 
Government first informed them that it was going to condemn this land. 
The same is true of the reference (Appellee's brief 4) to the statement 
in Smyth v. United States, 302 U.S. 329, 82 L. Ed. 294 (1937). That state- 
ment reading, ''* * * nor is the owner of the land entitledjto interest 
pending the proceedings" is not pertinent here because the |appellants 
have made no claim for any interest prior to the date of the judgment. 


The quote on page 6 of Appellee's brief, from the case of United 
States v. Mahwold, 209 F.2d 751 (8 C.C.A. 1954), is not pertinent. In 
that case, as in most of the other cases relied upon in appellee's brief, 


the Government could have elected to abandon the proceedings without 


any liability. However, as explained above, such freedom of choice did 


not exist in this instance because the Act of Congress had specifically 
directed the General Services Administrator to acquire this very tract 


of land. 


The statement on page 8 of appellee's brief, "since the Federal 
Rules of Civil Procedure were amended by the adoption of Rule 714, 
Federal condemnation proceedings are governed entirely by Federal 
law, * * *" is an oversimplification. Granting, for the sake of argu- 
ment, that Rule 714 does govern all matters of procedure, it is not true 
that all substantive matters in Federal condemnation cases are governed 
exclusively by Federal law. Those cases which apply to land within the 
District of Columbia are tried under Acts of Congress which apply 
exclusively to the District of Columbia. In fact, in this instance, the 
Government alleged in its complaint (J.A. 4) that this action was brought 
under the Act of March 1, 1929, the Act For The Acquisition of Land In 
The District of Columbia For Use of The United States (Section 16-619 
through 644, D.C. Code, 1951 Edition). Only in mattersof procedure would 
Rule 71A apply to this case; in matters of substance, the latter statute 
applies. The allowance of interest in this instance was more than a pro- 
cedural matter. 


In this appeal, the appellants are neither questioning the authority 
for the taking nor that their property was selected. Hence, the cases of 
Donnelly v. District of Columbia R. L. A., 106 U.S. App. D.C. 99, 269 
F, 2d 546 (1959), and Goddard v. District of Columbia R. L. A., 109 U.S. 
App. D.C. 304, 287 F. 2d 343 (1961) are not pertinent. Nor are the appel- 
lants seeking a review of the question of the amount of the appropriation 
that was on hand to be used to partially satisfy the judgment. The appel- 
lants only complaint is that Section 16-637 of the D. C. Code required that 
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the amount appropriated be put up when the judgment was entered and that 


this was not done. 


The case of Miller v. United States, supra, is not "'a similar situation," 
although appellee so states on page 10 of its brief. Here the precise piece 


of land to be condemned was determined by the Act of Congress and part 


of the amount for its acquisition was appropriated. In the Miller case, 


the location of the land to be acquired was not decided by the Act of 
Congress and the Act provided that the United States would abandon the 
action if the jury verdict was more than 25 per cent above the assessed 
valuation. In that case, the Government had an option to decide what 
property to acquire; not so here. Here, Congress appropriated the balance 
of the money to pay the award, but in the Miller case, Congress specifically 
refused to appropriate the additional amount necessary to meet the award 
of the jury. 


The case of United States v. Grand River Dam Authority, 363 U.S. 
229, 4 L. Ed. 2d 1186 (1960), does not seem pertinent to this case. That 
case arose in the Court of Claims. The owners sued for prospective in- 
come loss under a franchise taken from them by the power of eminent 
domain, Here the appellants have not made any claim for prospective 


business opportunities lost. 


The argument made in the footnote on page 12 of appellee's brief 
misses the point that the appellants have made. The appellants would 
not be seeking interest here if the Government had followed|the require- 
ments of Section 16-637 and deposited the "specific appropriation applicable 
to the case" that it had on hand. If it had done so, it would only be the 
interest on the balance that the appellants could have demanded. The point 
that appellants make is that the Government did not use the money it had 
on hand, which it was required by law to pay out, having neglected or re- 
fused to do so it therefor should pay interest on the entire amount. The 
appellants say that such amount does not "constitute a gratuity" as appellee 
claims on page 13 of its brief. This constitutes just compensation for 
withholding the money that was due to them under the law. 


The Act of July 27, 1956, 31 U.S.C. 724a, referred to on page 13 of 
appellee's brief, is immaterial. That Act applies "'to matters not in 
excess Of $100,000 in any one case."" Here the amount of the additional 
appropriation necessary was $212,125.00. Hence, there was no need to 
follow the procedure of that Act. Consequently, there was no requirement 
for anyone to file a transcript of the proceeding with the General Account- 


ing Office. 


CONCLUSION 


For the reasons advanced in this brief as well as those presented in 
the original brief for appellants, this Court should remand the cause to 
the trial court with instructions to amend the judgment to include interest 
at the rate of 6 per cent per annum from the date of the judgment to the 
date of payment. 


Respectfully submitted, 


JAMES C. WILKES 
J. HAMPTON BAUMGARTNER, JR. 


500 Tower Building 
Washington 5, D. C, 


Attorneys for Appellants 


